SECOND
ENROLLMENT
COMMITTEE SUBSTITUTE
FOR
H. B. 2122
(By Mr. Speaker, Mr. Kiss, and Delegate Trump)
[By Request of the Executive]
[Amended and Again Passed March 8, 2003, as a Result of the Objections of the

Governor; in Effect From Passage.]

AN ACT to amend and reenact section two, article eleven-a, chapter
four of the code of West Virginia, one thousand ni ne hundred
thirty-one, as anmended; to anend chapter el even of said code
by adding thereto a new article, designated article thirteen-
t; to anend and reeenact section five, article twelve, chapter
twenty-nine of said code; to anend and reenact sections siXx
and fourteen, article twelve-b of said chapter; to further
anmend said chapter by adding thereto a new article, designated

article twelve-c; to anend and reenact section fourteen,
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article three, chapter thirty of said code; to anend and
reenact section twelve-a, article fourteen of said chapter; to
anend article two, chapter thirty-three of said code by adding
thereto a new section, designated section nine-a; to anend and
reenact sections fourteen and fourteen-a of article three of
said chapter; to anend and reenact section fifteen-a, article
four of said chapter; to anend and reenact sections two and
three, article twenty-b of said chapter; to further anmend said
article by adding thereto a new section, designated section
three-a; to anend and reenact sections two through el even,
inclusive, article twenty-f of said chapter; to further anend
said article by adding thereto a new section, designated
section one-a; to anend and reenact section twenty-four,
article twenty-five-a of said chapter; to amend and reenact
section twenty-six, article twenty-five-d of said chapter; to
amend and reenact section four, article ten, chapter thirty-
ei ght of said code; to amend and reenact sections one, two,
three, six, seven, eight, nine and ten, article seven-b,
chapter fifty-five of said code; and to further anend said
article by adding thereto three new sections, designated
sections nine-a, nine-b and nine-c, all relating to nedi cal
professional Iliability generally; transferring funds from
board of risk and insurance managenent and from tobacco

settlenment nedical trust fund; providing a health care



provider tax credit for physicians based upon paynent of
certain nedical malpractice liability insurance prem uns paid;
setting forth legislative findings and purpose; defining
terms; creating tax «credit and providing eligibility;
establishing ampbunt and tine period for credit; allow ng
unused credit to carry forward; providing for the application
of the credit; providing for the conputation and application
of «credit; authorizing tax conmssioner to pronulgate
legislative rules relating to the credit; establishing burden
of proof relating to claimng the credit; allow ng the board
of risk and insurance managenent to include critical access
hospitals as charitable or public service organizations
eligible for receiving insurance coverage; authorizing the
board of risk and insurance managenent to issue certain
coverage to non-transferred health care providers; termnating
authority of board of risk and insurance managenent to issue
certain nedical professional liability insurance upon transfer
of assets to the physicians? nutual insurance conpany,
creating board to study the feasibility of and propose a
mechani sm for funding the patient injury conpensation fund,
establishing term authority and directives of the board

granting certain duties and conditionally authorizing the
board of risk and insurance nmanagenent to pronulgate

| egislative and energency rules; requiring the board of



medicine and the board of osteopathy to take certain
di sciplinary actions agai nst physi ci ans in certain
circunstances; providing for a limted diversion of prem um
taxes on certain insurance policies; providing a one-tine
assessnment on all insurance carriers; prohibiting predatory
rates and reduced rates designed to gain market share;
requiring additional reporting requirenents for insurance
carriers providing nedical nal practice coverage; providing for
the creation of a physicians?nmutual insurance conpany and the
concom tant novation of certain board of risk and insurance
managenent nedi cal professional liability insurance prograns,
setting forth additional legislative findings and purpose;
providing terns and conditions for transfer of specified
assets and noneys to the physicians?nutual; defining terns,;
prohi biting conpany from taking certain actions; requiring
certain premum taxes to be applied toward restoring West
Virginia tobacco nedical trust fund; returning prem umtaxes
to originally allocated sources after noneys have been
restored to the tobacco settlenment nedical trust fund; waiver
of taxes under certain circunstances; providing for governance
and organi zation of the conpany; specifying conposition of
conpany® board of directors; creating a special account to
receive funds transferred fromthe tobacco settl enent nedi cal

trust fund; inposing a one tinme assessnent on certain |icensed



physicians for the privilege of practicing in Wst Virginia;

exenpting certain physicians from assessnent; requiring
conpetitive bidding in certain circunstances; exenpting
conpany from certain requirenents inposed on other nutua

i nsurance conpani es by the insurance conm ssion; providing for
additional reporting requirenents and actuarial studies for
the conpany; authorizing transfer of funds from special
account and of certain assets, obligations and liabilities of
the board of risk and insurance managenent to the conpany on a
certain date and establishing other ternms and conditions
associated with the transfer; increasing exenption avail abl e
to certain physician and surgeon debtors in bankruptcy
proceedi ngs; providing additional |egislative findings and
purposes relating to nedical professional liability; defining
terms; adding an element of proof in certain mal practice
clainms; altering notice requirenments for mal practice clains;
nmodi fying the qualifications for experts who testify in
medi cal professional liability actions; limting liability for
certain noneconom c | osses; providing a reversion provision,
creating conditional limtations and cap on certain damages;
providing for limted severability; elimnating joint, but not
several, liability among multiple defendants in nedical
professional liability actions; prohibiting consideration of

certain third parties in malpractice cases; elimnating a



cause of action based on ostensible agency in certain
circunstances; allowing for reduction in damage awards for
certain collateral source paynents to plaintiffs; providing
mechani sm for determning collateral source paynents and
damages distribution; providing for cal cul ati on nethodol ogy
for determning award paynents; altering collection of
econom ¢ damages upon inplenentation of patient conpensation
fund; barring actions against health care providers for
certain third party clains; limting civil liability for
designated trauma center <care; directing the office of
energency nedical services to designate hospitals as trauma
centers and provisional trauma centers; placing limtations on
eligibility for trauma care caps; requiring the office of
energency nedical services to develop a witten protocol
contai ni ng recogni zed and accepted standards for triage and
energency health procedures; authorizing the secretary of the
departnment of health and human resources to pronul gate
| egislative and energency rules; and establishing effective
date, applicable to all causes of action alleging nedica
professional liability.

Be it enacted by the Legislature of West Virginia:
That section two, article eleven-a, chapter four of the code

of West Virginia, one thousand nine hundred thirty-one, as anended,

be anmended and reenacted; that chapter eleven of said code be



anended by adding thereto a new article, designated article
thirteen-t; that section five, article twelve, chapter twenty-nine
of said code be anended and reenacted; that sections six and
fourteen, article twelve-b of said chapter be anended and
reenacted; that said chapter be further anended by adding thereto a
new article, designated article twelve-c; that section fourteen

article three, chapter thirty of said code be anended and
reenacted; that section twelve-a, article fourteen of said chapter
be anended and reenacted; that article two, chapter thirty-three of
said code be anended by adding thereto a new section, designated
section nine-a; that sections fourteen and fourteen-a, article
three of said chapter be anended and reenacted; that section
fifteen-a, article four of said chapter be anended and reenact ed,;
that section two, article twenty-b of said chapter be anmended and
reenacted; that said article be further anended by adding thereto a
new section, designated section three-a; that sections two through
el even, inclusive, of article twenty-f of said chapter be anended
and reenacted; that said article be further anmended by adding
thereto a new section, designated section one-a; that section
twenty-four, article twenty-five-a of said chapter be anended and
reenacted; that section twenty-six, article twenty-five-d of said
chapter be anended and reenacted; that section four, article ten,
chapter thirty-eight of said code be anended and reenacted; that

sections one, two, three, six, seven, eight, nine, and ten, article



seven-b, chapter fifty-five of said code be anended and reenact ed;
and that said article be further amended by adding thereto three
new sections, designated sections nine-a, nine-b and nine-c, all to
read as foll ows:
CHAPTER 4. THE LEQ SLATURE.
ARTI CLE 11A LEG SLATI VE APPROPRI ATI ON OF TOBACCO SETTLEMENT
FUNDS.

?4- 11A- 2. Recei pt of settlenent funds and required deposit in

West Virginia tobacco settlenment nedical trust fund.

(a) The Legislature finds and declares that certain dedi cated
revenues should be preserved in trust for the purpose of
stabilizing the state® health related prograns and delivery
systens. It further finds and declares that these dedicated
revenues shoul d be preserved in trust for the purpose of educating
the public about the health risks associated with tobacco usage and
establishing a program designed to reduce and stop the use of
tobacco by the citizens of this state and in particular by
t eenagers.

(b) There is hereby created a special account in the state
treasury, designated the 2Mst Virginia Tobacco Settlenent Medica
Trust Fund, ?which shall be an interest-bearing account and nay be
invested in the manner permtted by section nine, article six,
chapter twelve of this code, with the interest income a proper

credit to the fund. Unless contrary to federal law, fifty percent



of all revenues received pursuant to the master settlenent
agreenent shall be deposited in this fund. Funds paid into the
account may al so be derived fromthe foll ow ng sources:

(1) Al interest or return on investnment accruing to the fund;

(2) Any gifts, grants, bequests, transfers or donations which
may be received fromany governnental entity or unit or any person,
firm foundation or corporation;

(3) Any appropriations by the Legislature which nay be nade
for this purpose; and

(4) Any funds or accrued interest remaining in the board of
ri sk and i nsurance managenent physicians?nutual insurance conpany
account created pursuant to section seven, article twenty-f,
chapter thirty-three of this code on or after the first day of
July, two thousand four.

(c) The noneys fromthe principal in the trust fund may not be
expended for any purpose, except that on the first day of April,
two thousand three, the treasurer shall transfer to the board of
ri sk and i nsurance managenent physicians?nutual insurance conpany
account created by section seven, article twenty-f, chapter thirty-
three of this code, twenty-four mllion dollars from the West
Virginia tobacco settlenent nedical trust fund for use as the
initial capital and surplus of the physicians? nutual insurance
conpany created pursuant to article twenty-f, chapter thirty-three

of this code. The renaining noneys in the trust fund resulting from



interest earned on the noneys in the fund and the return on
i nvestnments of the noneys in the fund shall be available only upon
appropriation by the Legislature as part of the state budget and
expended in accordance with the provisions of section three of this

article.

CHAPTER 11. TAXATION.

ARTICLE 13T. TAX CREDIT FOR COMBINED CLAIMS MADE MEDICAL
MALPRACTICE PREMIUMS AND MEDICAL MALPRACTICE
LIABILITY TAIL INSURANCE PREMIUMS PAID.

?11-13T-1. Legislative finding and purpose.

The Legislature finds that the retention of physicians practicing in this state is in the
public interest and promotes the general welfare of the people of this state. The Legislature
further finds that the promotion of stable and affordable medical malpractice liability
insurance premium rates and medical malpractice liability tail insurance premium rates will
induce retention of physicians practicing in this state.

In order to effectively decrease the cost of medical malpractice liability insurance
premiums and medical malpractice liability tail insurance premiums paid in this state on
physicians?services, there is hereby provided a tax credit for certain medical malpractice
liability insurance premiums and medical malpractice liability tail insurance premiums
paid.

?11-13T-2. Definitions.
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(a) General. -- When used in this article, or in the administration of this article, terms
defined in subsection (b) of this section have the meanings ascribed to them by this section,
unless a different meaning is clearly required by the context in which the term is used.

(b) Terms defined. ?

(1) "Claims made malpractice insurance policy' means a medical malpractice liability
insurance policy that covers claims which:

(A) Are reported during the policy period,

(B) Meet the provisions specified by the policy, and

(C) Are for an incident which occurred during the policy period, or occurred prior to
the policy period, as is specified by the policy.

(2) TTombined annual medical liability insurance premiums?means the sum of the
actual amount of insurance premiums paid by or on behalf of the taxpayer during the
taxable year for medical malpractice insurance coverage under a claims made malpractice
insurance policy, plus the actual amount of insurance premiums paid by or on behalf of the
taxpayer during the taxable year for tail insurance.

(3) “Eligible taxpayer?means any person subject to tax under section sixteen, article
twenty-seven of this chapter or a physician who is a partner, member, shareholder or
employee of an eligible taxpayer.

(4) “Eligible taxpayer organization?means a partnership, limited liability company, or
corporation that is an eligible taxpayer.

(5) Payor?means a natural person who is a partner, member, shareholder or owner,
in whole or in part, of an eligible taxpayer organization and who pays medical malpractice
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insurance premiums or tail insurance premiums or both for or on behalf of the eligible
taxpayer organization.

(6) Person?means and includes any natural person, corporation, limited liability
company, trust or partnership.

(7) Physicians?services?means health care provider services taxable under section
sixteen, article twenty-seven of this chapter, performed in this state by physicians licensed by
the state board of medicine or the state board of osteopathic medicine.

(8) "Tail insurance" means insurance which covers an eligible taxpayer insured once a
claims made malpractice insurance policy is canceled, not renewed or terminated and which
covers claims made or asserted after such cancellation or termination for acts relating to the
provision of physicians?services by the eligible taxpayer occurring during the period the
prior malpractice insurance was in effect.

(9) 7rail insurance premium?”means insurance coverage premiums paid by an eligible
taxpayer or payor during the taxable year for tail insurance.

(10) Zrail liability?means the medical malpractice liability of an eligible taxpayer
insured that results from a claim asserted subsequent to cancellation, nonrenewal or
termination of a claims made malpractice insurance policy for acts relating to the provision
of physicians?ervices by the eligible taxpayer occurring during the period when the prior
malpractice insurance was in effect.

?11-13T-3. Eligibility for tax credits; creation of the credit.
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There shall be allowed to every eligible taxpayer a credit against the tax payable
under section sixteen, article twenty-seven of this chapter. The amount of this credit shall be
determined and applied as provided in this article.

?11-13T-4. Amount of credit allowed.

(a) Allowance. ?

(1) The amount of annual credit allowable under this article to an eligible taxpayer
shall be:

(A) Ten percent of the combined annual medical liability insurance premiums paid in
excess of thirty thousand dollars, or

(B) Twenty percent of combined annual medical liability insurance premiums paid in
excess of seventy thousand dollars.

(2) This credit may be taken for combined annual medical liability insurance
premiums paid during any taxable year beginning on or after the first day of January, two
thousand two, and ending on or before the thirty-first day of December, two thousand three.

(b) Exclusions. -?No credit shall be allowed for any combined annual medical liability
insurance premiums, or part or component thereof, paid by or on behalf of an eligible
taxpayer employed by this state, its agencies or subdivisions. No credit shall be allowed for
any combined annual medical liability insurance premiums, or part or component thereof,
paid by or on behalf of an eligible taxpayer or an eligible taxpayer organization or a payor
pursuant to insurance coverage provided under article twelve, chapter twenty-nine of this

code. No credit shall be allowed for any combined annual medical liability insurance
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premiums, or part or component thereof, paid before the first day of January, two thousand
two, or paid after the thirty-first day of December, two thousand three.
?11-13T-5. Unused credit; carryforward; credit forfeiture.

If any credit remains after application of the credit against tax for any taxable year
under this article, the amount thereof shall be carried forward to each ensuing tax year until
used or until the first day of July, two thousand ten, whichever occurs first. If any unused
credit remains after the first day of July, two thousand ten, the amount thereof is forfeited.
No carryback to a prior taxable year is allowed for the amount of any unused portion of this
credit.

?11-13T-6. Application of credit against health care provider tax; schedules;
estimated taxes.

(a) The credit allowed under this article shall be applied against the tax payable
under section sixteen, article twenty-seven of this chapter, for the taxable year in which the
combined annual medical liability insurance premiums are paid. To assert credit against the
tax payable under section sixteen, article twenty-seven of this chapter, the eligible taxpayer
shall prepare and file with the annual tax return filed under article twenty-seven of this
chapter, a schedule showing the combined annual medical liability insurance premiums
paid for the taxable year, the amount of credit allowed under this article, the tax against
which the credit is being applied and other information that the tax commissioner may
require. Thisannual schedule shall set forth the information and be in the form prescribed

by the tax commissioner.
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(b) An eligible taxpayer may consider the amount of credit allowed under this article
when determining the eligible taxpayer liability for periodic payments of estimated tax for
the taxable year for the tax payable under section sixteen, article twenty-seven of this
chapter, in accordance with the procedures and requirements prescribed by the tax
commissioner. The annual total tax liability and total tax credit allowed under this article
are subject to adjustment and reconciliation pursuant to the filing of the annual schedule
required by this section.

?11-13T-7. Computation and application of credit.

(a) Credit resulting from premiums directly paid by persons who pay the tax imposed by
section sixteen, article twenty-seven of this chapter. -- The annual credit allowable under this
article for eligible taxpayers other than payors described in subsection (b) of this section,
shall be applied as a credit to reduce the eligible taxpayer® annual tax liability imposed
under section sixteen, article twenty-seven of this chapter, determined after application of
the credit allowed under article thirteen-p of this chapter, if any, and after application of all
other allowable credits, deductions and exemptions.

(b) Computation of credit for premiums directly paid by partners, members or
shareholders of partnerships, limited liability companies, or corporations for or on behalf of
such organizations; application of credit.

(1) Qualification for credit.-- Combined annual medical liability insurance premiums
paid by a payor (as defined in this article) qualify for tax credit under this article, provided
that such payments are made to insure against medical malpractice liabilities arising out of
or resulting from physicianservices provided by a physician while practicing in service to or
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under the organizational identity of an eligible taxpayer organization or as an employee of
such eligible taxpayer organization, and where such insurance covers the medical
malpractice liabilities or tail liabilities of:

(A) The eligible taxpayer organization; or

(B) One or more physicians practicing in service to or under the organizational
identity of the eligible taxpayer organization or as an employee of the eligible taxpayer
organization; or

(C) Any combination thereof.

(2) Application of credit by the payor against health care provider tax on physician3
services. -- The annual credit allowable under this article shall be applied to reduce the tax
liability directly payable by the payor under section sixteen, article twenty-seven of this
chapter, determined after application of the credit allowed under article thirteen-p of this
chapter, if any, and after application of all other allowable credits, deductions and
exemptions.

(3) Application of credit by the eligible taxpayer organization against health care
provider tax on physician3® services. -- After application of this credit as provided in
subdivision (2) of this subsection, remaining annual credit shall then be applied to reduce
the tax liability directly payable by the eligible taxpayer organization under section sixteen,
article twenty-seven of this chapter, determined after application of the credit allowed under
article thirteen-p of this chapter, if any, and after application of all other allowable credits,

deductions and exemptions.
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(4) Apportionment among multiple eligible taxpayer organizations. -- Where a payor
described in subdivision (1) of this subsection pays combined annual medical liability
insurance premiums for and provides services to or under the organizational identity of two
or more eligible taxpayer organizations described in this section or as an employee of two or
more such eligible taxpayer organizations, the tax credit shall, for purposes of subdivision (3)
of this subsection, be allocated among such eligible taxpayer organizations in proportion to
the combined annual medical liability insurance premiums paid directly by the payor
during the taxable year to cover physicians?services during such year for, or on behalf of,
each eligible taxpayer organization. In no event may the total credit claimed by all payors,
eligible taxpayers and eligible taxpayer organizations exceed the credit which would be
allowable if the payor had paid all such combined annual medical liability insurance
premiums for or on behalf of one eligible taxpayer organization, and if all physician3
services had been performed for, or under the organizational identity of, or by employees of,
one eligible taxpayer organization.

(c) Application of the credit allowed under this article in combination with all other
applicable tax credits, exemptions and deductions shall in no event reduce the tax liability
below zero, and shall in no circumstances be applied as a refundable tax credit, or result in
a refundable tax credit.

?11-13T-8. Legislative rules.

The tax commissioner shall propose for promulgation rules pursuant to the provisions
of article three, chapter twenty-nine-a of this code, as may be necessary to carry out the
purposes of this article.
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?11-13T-9. Burden of proof.

The burden of proof is on the person claiming the credit allowed by this article to
establish by clear and convincing evidence that the person is entitled to the amount of credit
asserted for the taxable year.

CHAPTER 29. M SCELLANEQUS BOARDS AND OFFI CERS
ARTI CLE 12. STATE | NSURANCE

?29-12-5. Powers and duties of board.

(a) The board shall have general supervision and control over
t he I nsur ance of al | state property, activities and
responsibilities, including the acquisition and cancellation
t hereof ; determ nation of amount and ki nd of coverage, including,
but not limted to, deductible forns of insurance coverage,
i nspections or examnations relating thereto, reinsurance, and any
and all mtters, factors and considerations entering into
negoti ations for advantageous rates on and coverage of all such
state property, activities and responsibilities. The board shal
have the authority to enploy an executive director for an annual
salary of seventy thousand dollars and such other enployees,
including legal counsel, as my be necessary to carry out its
duti es. The legal counsel may represent the board before any
judicial or adm nistrative tribunal and perform such other duties
as may be requested by the board. Any policy of insurance

purchased or contracted for by the board shall provide that the
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insurer shall be barred and estopped from relying upon the
constitutional immunity of the state of Wst Virginia against
claims or suits: Provi ded, That nothing herein shall bar the
i nsurer of political subdivisions fromrelying upon any statutory
immunity granted such political subdivisions against clains or
suits. The board may enter into any contracts necessary to the
execution of the powers granted to it by this article. It shal

endeavor to secure the maxi num of protection against |oss, danage
or liability to state property and on account of state activities
and responsibilities by proper and adequate insurance coverage
through the introduction and enploynent of sound and accepted
met hods of protection and principles of insurance. It is enpowered
and directed to nmake a conplete survey of all presently owned and
subsequent|ly acquired state property subject to insurance coverage
by any form of insurance, which survey shall include and reflect
i nspections, appraisals, exposures, fire hazards, construction, and
any other objectives or factors affecting or which mght affect the
i nsurance protection and coverage required. It shall keep itself
currently informed on new and continuing state activities and
responsibilities within the i nsurance coverage herein contenpl at ed.
The board shall work closely in cooperation with the state fire
marshal's office in applying the rules of that office insofar as
the appropriations and other factors peculiar to state property

will permt. The board is given power and authority to make rules
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governing its functions and operations and the procurenent of state
i nsur ance.

The board is hereby authorized and enpowered to negotiate and
effect settlenent of any and all insurance clains arising on or
incident to | osses of and danages to state properties, activities
and responsibilities hereunder and shall have authority to execute
and deliver proper releases of all such clainms when settled. The
board may adopt rules and procedures for handling, negotiating and
settlenment of all such clainms. Any discussion or consideration of
the financial or personal information of an insured nmay be held by
the board in executive session <closed to the public,
notw t hstanding the provisions of article nine-a, chapter six of
this code.

(b) If requested by a political subdivision, a charitable or
public service organization, or an energency nedical services
agency, the board is authorized to provide property and liability
I nsur ance to i nsure their property, activities and
responsi bilities. The board is authorized to enter into any
necessary contract of insurance to further the intent of this
subsecti on.

The property insurance provided by the board, pursuant to this
subsection, nmay also include insurance on property |eased to or

| oaned to the political subdivision, a charitable or public service
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organi zation or an energency nedical services agency which is
required to be insured under a witten agreenent.

The cost of this insurance, as determ ned by the board, shal
be paid by the political subdivision, the charitable or public
service organi zation or the energency nedi cal services agency and
may include adm ni strative expenses. For purposes of this section:
Provided, That if an energency nedi cal services agency is a for-
profit entity its clainms history may not adversely affect other
participant® rates in the sanme class. Al funds received by the
board (including, but not limted to, state agency prem uns, m ne
subsi dence prem uns, and political subdivision premuns) shall be
deposited with the West Virginia invest mnent managenent board with
the interest incone and returns on investnent a proper credit to
such property insurance trust fund or liability insurance trust
fund, as applicable.

Political subdivision?as used in this subsection shall have
the same neaning as in section three, article twelve-a of this
chapter.

Tharitable? or public service organization as used in this
subsection neans any hospital in this state which has been
certified as a critical access hospital by the federal centers for
nmedi care and nedi cai d upon the designation of the state office of
rural health policy, the office of community and rural health

services, the bureau for public health, or the departnment of health
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and human resources, and any bona fide, not-for-profit, tax-exenpt,
benevol ent, educational, philanthropic, humane, patriotic, civic,
religious, eleenosynary, incorporated or unincorporated association
or organization or a rescue unit or other simlar volunteer
conmmuni ty service organi zation or associ ation, but does not include
any nonprofit association or organi zation, whether incorporated or
not, which is organized primarily for the purposes of influencing
| egislation or supporting or pronoting the canpaign of any
candi date for public office.

“Emer gency nedi cal service agency?as used in this subsection
shall have the sanme neaning as in section three, article four-c,
chapter sixteen of this code.

(c) (1) The board shall have general supervision and control
over the optional nedical liability insurance prograns providing
coverage to health care providers as authorized by the provisions
of article twelve-b of this chapter. The board is hereby granted
and nmay exercise all powers necessary or appropriate to carry out
and effectuate the purposes of this article.

(2) The board shall:

(A) Adm nister the preferred nedical liability programand the
high risk nmedical liability programand exercise and perform ot her
powers, duties and functions specified in this article;

(B) Obtain and inplenent, at Ileast annually, from an

i ndependent outside source, such as a nedical liability actuary or
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a rating organi zati on experienced with the nedical liability line
of insurance, witten rating plans for the preferred nedical
liability programand high risk nmedical liability program on which
prem uns shall be based;

(C Prepare and annually review witten underwiting criteria
for the preferred nmedical liability program and the high risk
medical liability program The board may utilize review panels
including, but not limted to, the sanme specialty review panels to
assist in establishing criteri a;

(D) Prepare and publish, before each regular session of the
Legi sl ature, separate summaries for the preferred nedical liability
program and high risk nedical liability programactivity during the
preceding fiscal year, each summary to be included in the board of
risk and insurance managenent audited financial statenents as
Dther financial information? and which shall include a bal ance
sheet, income statenent and cash flow statenent, an actuarial
opi ni on addressi ng adequacy of reserves, the highest and | owest
prem uns assessed, the nunber of clainms filed with the program by
provi der type, the nunber of judgnents and amounts paid fromthe
program the nunber of settlenents and anounts paid from the
program and the nunber of dism ssals w thout paynent;

(E) Determ ne and annually review the clainms history debit or

surcharge for the high risk nmedical liability program
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(F) Determne and annually review the criteria for transfer
from the preferred nedical liability program to the high risk
medi cal liability program

(G Determne and annually review the role of independent
agents, the anount of conmm ssion, if any, to be paid therefor, and
agent appointnment criteri a;

(H Study and annual ly eval uate the operation of the preferred
medical liability program and the high risk nedical liability
program and nmake recommendations to the Legislature, as may be
appropriate, to ensure their viability, including, but not |limted
to, recomendations for civil justice reform with an associ ated
cost-benefit analysis, recomendations on the feasibility and
desirability of a plan which would require all health care
providers in the state to participate with an associated cost-
benefit analysis, recommendations on additional funding of other
state run insurance plans with an associ ated cost-benefit analysis
and recommendations on the desirability of ceasing to offer a state
plan with an associated analysis of a potential transfer to the
private sector with a cost-benefit analysis, including inpact on
prem uns;

(1) Establish a five-year financial plan to ensure an adequate
prem um base to cover the long tail nature of the clains-nade
coverage provided by the preferred nedical liability program and

the high risk nmedical liability program The plan shall be desi gned
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to nmeet the progranf® estimated total financial requirenents, taking
into account all revenues projected to be made available to the
program and apportioning necessary costs equitably anong
participating classes of health care providers. For these
pur poses, the board shall:

(i) Retain the services of an inpartial, professional actuary,
wi th denonstrated experience in analysis of |arge group nal practice
plans, to estimate the total financial requirenents of the program
for each fiscal year and to review and render witten professional
opinions as to financial plans proposed by the board. The actuary
shall also assist in the developnment of alternative financing
options and perform any other services requested by the board or
the executive director. All reasonable fees and expenses for
actuarial services shall be paid by the board. Any financial plan
or nodifications to a financial plan approved or proposed by the
board pursuant to this section shall be submtted to and revi ewed
by the actuary and may not be finally approved and submtted to the
governor and to the Legislature without the actuary's witten
pr of essi onal opinion that the plan may be reasonably expected to
generate sufficient revenues to neet all estimted program and
adm ni strative costs, including incurred but not reported clains,
for the fiscal year for which the plan is proposed. The actuary's
opinion for any fiscal year shall include a requirenent for

establi shnment of a reserve fund;
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(i) Submt its final, approved five-year financial plan,
after obtaining the necessary actuary's opinion, to the governor
and to the Legislature no later than the first day of January
preceding the fiscal year. The financial plan for a fiscal year
becones effective and shall be inplenmented by the executive
director on the first day of July of the fiscal year. |In addition
to each final, approved financial plan required under this section,
the board shall also sinultaneously submt an audited financia
statenent based on generally accepted accounting practices (GAAP)
and which shall include allowances for incurred but not reported
claims: Provided, That the financial statenent and the accrual -
based financial plan restatenent shall not affect the approved
financial plan. The provisions of chapter twenty-nine-a of this
code shall not apply to the preparation, appr oval and
i npl enmentation of the financial plans required by this section;

(iii) Submt to the governor and the Legislature a prospective
five-year financial plan beginning on the first day of January, two
thousand three, and every year thereafter, for the prograns
establ i shed by the provisions of article twelve-b of this chapter.
Factors that the board shall consider include, but shall not be
limted to, the trends for the program and the industry; clains
hi story, nunber and category of participants in each program

settlenments and cl ains paynents; and judicial results;
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(tv) Obtain annually, certification from participants that
they have nade a diligent search for conparable coverage in the
voluntary insurance nmarket and have been unable to obtain the sane;

(J) Meet on at least a quarterly basis to review
i npl enentation of its current financial plan in |light of the actual
experience of the nedical liability prograns established in article
twelve-b of this chapter. The board shall review actual costs
incurred, any revised cost estimates provided by the actuary,
expenditures and any other factors affecting the fiscal stability
of the plan and may make any additional nodifications to the plan
necessary to ensure that the total financial requirenments of these
prograns for the current fiscal year are net;

(K) To anal yze the benefit of and necessity for excess verdi ct
liability coverage;

(L) Consider purchasing reinsurance, in the anounts as it may
fromtine to tinme determne is appropriate, and the cost thereof
shal | be considered to be an operating expense of the board;

(M Mke available to participants, optional extended
reporting coverage or tail coverage: Provided, That, at |east five
wor ki ng days prior to offering such coverage to a participant or
participants, the board shall notify the president of the Senate
and the speaker of the House of Delegates in witing of its
intention to do so, and such notice shall include the terns and

condi tions of the coverage proposed;
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(N Review and approve, reject or nodify rules that are
proposed by the executive director to inplenent, clarify or explain
admnistration of the preferred nedical liability programand the
high risk nedical liability program Not wi t hst andi ng any
provisions in this code to the contrary, rules promul gated pursuant
to this paragraph are not subject to the provisions of sections
nine through sixteen, article three, chapter twenty-nine-a of this
code. The board shall conply with the remaining provisions of
article three and shall hold hearings or receive public conments
before pronul gating any proposed rule filed with the secretary of
state: Provided, That the initial rules proposed by the executive
di rector and pronul gated by the board shall becone effective upon
approval by the board notw t hstandi ng any provision of this code;

(O Enter into settlenents and structured settlenent
agreenents whenever appropriate. The policy may not require as a
condition precedent to settlement or conprom se of any claimthe
consent or acqui escence of the policy holder. The board may own or
assign any annuity purchased by the board to a conpany |icensed to
do business in the state;

(P) Refuse to provide insurance coverage for individual
physi ci ans whose prior |oss experience or current professiona
training and capability are such that the physician represents an

unacceptable risk of loss if coverage is provided;
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(Q Term nate coverage for nonpaynent of prem uns upon witten
notice of the termnation forwarded to the health care provider not
| ess than thirty days prior to term nation of coverage;

(R) Assign coverage or transfer insurance obligations and/or
risks of existing or in-force contracts of insurance to a third
party nedical professional liability insurance carrier with the
conpar abl e coverage conditions as determ ned by the board. Any
transfer of obligation or risk shall effect a novation of the
transferred contract of insurance and if the ternms of the
assunption reinsurance agreenent extinguish all liability of the
board and the state of West Virginia such extingui shnment shall be
absolute as to any and all parties; and

(S) Meet and consult with and consider recommendations from
the nedical nalpractice advisory panel established by the
provisions of article twelve-b of this chapter.

(d) I1f, after the first day of Septenber, two thousand two,
the board has assigned coverages or transferred all insurance
obligations and/or risks of existing or in-force contracts of
insurance to a third party nedical professional liability insurance
carrier, and the board otherwi se has no covered participants, then
the board shall not thereafter offer or provide professional
l[tability insurance to any health care provider pursuant to the
provi si ons of subsection (c) of this section or the provisions of

article twelve-b of this chapter unless the Legislature adopts a
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concurrent resolution authorizing the board to reestablish nedical
liability insurance prograns.
ARTI CLE 12B. WEST VIRG NIA HEALTH CARE PROVI DER PROFESSI ONAL

LI ABI LI TY | NSURANCE AVAI LABI LI TY ACT.
729-12B-6. Health care provider professional liability insurance programs.

(a) There is hereby established through the board of risk and insurance management
optional insurance for health care providers consisting of a preferred professional liability
insurance program and a high risk professional liability insurance program.

(b) Each of the programs described in subsection (a) of this section shall provide
claims-made coverage for any covered act or omission resulting in injury or death arising out
of medical professional liability as defined in subsection (d), section two, article seven-b,
chapter fifty-five of this code.

(c) Each of the programs described in subsection (a) of this section shall offer optional
prior acts coverage from and after a retroactive date established by the policy declarations.
The premium for prior acts coverage may be based upon a five-year maturity schedule
depending on the years of prior acts exposure, as more specifically set forth in a written
rating manual approved by the board.

(d) Each of the programs described in subsection (a) of this section shall further
provide an option to purchase an extended reporting endorsement or tail coverage.

(e) Each of the programs described in subsection (a) of this section shall offer limits
for each health care provider in the amount of one million dollars per claim, including

repeated exposure to the same event or series of events, and all derivative claims, and three
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million dollars in the annual aggregate. Health care providers have the option to purchase
higher limits of up to two million dollars per claim, including repeated exposure to the same
event or series of events, and all derivative claims, and up to four million dollars in the
annual aggregate. In addition, hospitals covered by the plan shall have available limits of
three million dollars per claim, including repeated exposure to the same event or series of
events, and all derivative claims, and five million dollars in the annual aggregate.
Installment payment plans as established in the rating manual shall be available to all
participants.

(f) Each of the programs described in subsection (a) of this section shall cover any act
or omission resulting in injury or death arising out of medical professional liability as
defined in subsection (d), section two, article seven-b, chapter fifty-five of this code. The
board shall exclude from coverage sexual acts as defined in subdivision (e), section three of
this article, and shall have the authority to exclude other acts or omission from coverage.

(g) Each of the programs described in subsection (a) of this section shall apply to
damages, except punitive damages, for medical professional liability as defined in subsection
(d), section two, article seven-b, chapter fifty-five of this code.

(h) The board may, but is not required, to obtain excess verdict liability coverage for
the programs described in subsection (a) of this section.

(i) Each of the programs shall be liable to the extent of the limits purchased by the
health care provider as set forth in subsection (e) of this section. In the event that a claimant
and a health care provider are willing to settle within those limits purchased by the health
care provider, but the board refuses or declines to settle, and the ultimate verdict is in excess

31



of the purchased limits, the board shall not be liable for the portion of the verdict in excess
of the coverage provided in subsection (e) of this section unless the board acts in bad faith,
with actual malice, in declining or refusing to settle: Provided, That if the board has in effect
applicable excess verdict liability insurance, the health care provider shall not be required to
prove that the board acted with actual malice in declining or refusing to settle in order to be
indemnified for that portion of the verdict in excess of the limits of the purchased policy and
within the limits of the excess liability coverage. Notwithstanding any provision of this code
to the contrary, the board shall not be liable for any verdict in excess of the combined limit
of the purchased policy and any applicable excess liability coverage unless the board acts in
bad faith with actual malice.

(j) Rates for each of the programs described in subsection (a) of this section may not
be excessive, inadequate or unfairly discriminatory: Provided, That the rates charged for the
preferred professional liability insurance program shall not be less than the highest
approved comparable base rate for a licensed carrier providing five percent of the
malpractice insurance coverage in this state for the previous calendar year on file with the
insurance commissioner: Provided, however, That if there is only one licensed carrier
providing five percent or more of the malpractice insurance coverage in the state offering
comparable coverage, the board shall have discretion to disregard the approved comparable
base rate of the licensed carrier.

(k) The premiums for each of the programs described in subsection (a) of this section

are subject to premium taxes imposed by article three, chapter thirty-three of this code.
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(I) Nothing in this article shall be construed to preclude a health care provider from
obtaining professional liability insurance coverage for claims in excess of the coverage made
available by the provisions of this article.

(m) General liability coverage that may be required by a health care provider may be
offered as determined by the board.

(n) The board may provide coverage for the run out of, and
tail coverage for, any active policy issued pursuant to this
article which is not transferred to the physician® mutual insurance
conpany in accordance with section nine, article twenty-f, chapter
thirty-three of this code. The board nmay permt such policy
holders to finance, with interest, the tail coverage prem um
paynents therefore, up to a maxi mum finance period of five years,
on such terns as the board may set.
729-12B-14. Effective date and termnation of authority.

Policies witten under this article may have an effective
date retroactive to the effective date of this article. Except as
provided in subsection (n), section six of this article, the
authority of the board of risk and insurance managenent to issue
medical liability policies under this article shall cease upon the
board® transfer, in accordance with section nine, article twenty-f,
chapter thirty-three of this code, of assets, obligations and
liabilities to the physicians? nutual insurance conpany created
pursuant to said article, or upon the first day of July, two-

t housand four, whichever occurs first. The board shall continue to
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adm nister any existing policy of insurance which was issued
pursuant to this article, but was not transferred to the physician®
mut ual insurance conpany, until the policy expires. Upon the
expiration of the policy, the board shall nake tail coverage
avai l able at an appropriate premumrate to be determ ned by the
board. The board shall continue to adm nister any tail coverage so
provi ded. On the thirtieth day of January each year, the board
shall report to the legislature® joint commttee on governnment and
finance the anount of any unfunded liability associated with the
run out and tail coverage provided by this section.
ARTI CLE 12C.  PATI ENT | NJURY COVPENSATI ON PLAN.
729-12C-1. Patient injury conpensation plan study board created;
pur pose; study of creation and funding of patient
injury conpensation fund; developing rules and
establishing program and report to the Legi sl ature.
(a) In recognition of the statew de concern over the rising
cost of medical malpractice insurance and the difficulty that
health care practitioners have in locating affordable nedical
mal practice insurance, there is hereby created a patient injury
conpensation fund study board to study the feasability of
establishing a patient injury conpensation fund to reinburse
claimants in medical nmalpractice actions for any portion of
econom ¢ damages awar ded which are uncollectible due to statutory

[imtations on damage awards for trauma care and/or the elimnation
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of joint and several liability of tortfeasor health care providers
and health care facilities.

(b) The patient injury conpensation fund study board shal
consist of the director of the board of risk and insurance
managenent, who shall serve as chairperson, the insurance
comm ssi oner and an appoi ntee of the governor. The patient injury
conpensation fund study board shall utilize the resources of the
board of risk and insurance managenent and the i nsurance conm Sssion
to effectuate the study required by this article. The patient
injury conpensation fund study board shall neet upon the call of
the chair. A sinple majority of the patient injury conpensation
fund study board nenbers constitutes a quorum for the transaction
of busi ness.

(c) The patient injury conpensation fund study board is
aut horized to hold hearings, conduct investigations and consi der,
without limtation, all options for identifying fundi ng nmethods and
for the operation and admnistration of a patient injury
conpensation fund within the foll ow ng guidelines:

(1) The board of risk and insurance managenent is responsible
for inplenenting, admnistering and operating any patient injury
conpensati on fund;

(2) The patient injury conpensation fund nust be actuarially
sound and fully funded in accordance with generally accepted

accounting principles;
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(3) Eligibility for reinbursenent from the patient injury
conpensation fund is |limted to clainmnts who have been awarded
damages in a nedical mal practice action but have been certified by
the board of risk and insurance nmanagenent to be unable, after
exhausting all reasonable neans avail able by | aw of recovering the
award, to collect all or part of the econom c damages awar ded due
to the limtations on awards established in sections nine and nine-
c, article seven-b chapter fifty-five of this code; and

(4) The board of risk and i nsurance managenent may invest the
nmoneys in the patient injury conpensation fund and use any interest
or other return frominvestnments to pay adm ni strati on expenses and
cl ai ms granted.

(d) The patient injury conpensation fund study board® report
and recommendations shall be conpleted no later than the first day
of Decenber, two thousand three, and shall be presented to the
joint commttee of governnent and finance during the |egislative
interimnmeetings to be held in Decenber, two thousand three.
29-12C- 2. Legislative rules.

(a) The Legislature hereby declares that an energency exists
necessitating expeditious inplenentation of a patient injury
conpensation fund, if economcally feasible, and directs the
patient injury conpensation fund study board to propose energency
| egislative rules relating to the establishnment, inplenentation and

operation of the patient injury conpensation fund in conjunction
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with its report and recommendations to the Legislature under
section one of this article. The rules proposed by the patient
i njury conpensation fund study board shall:

(1) Provide the funding nechanism and the nethodol ogy for
processing and tinmely and accurately collect funds;

(2) Assure the actuarial soundness of the patient injury
conpensation fund and sufficient noneys to satisfy all foreseeable
clains against the patient injury conpensation fund, giving due
consideration to relevant [ oss or claimexperience or trends and
normal costs of operation;

(3) Provide a reasonable reserve fund for unexpected
contingencies, consistent wth generally accepted accounting
pri nci pl es;

(4) Establish appropriate procedures for notification of
paynment adjustnents prior to any paynent periods established in
which a funding adjustnment wll be in effect, consistent with
general |y accepted accounting principles;

(5) Establish procedures for determning eligibility for and
di stribution of funds to claimnts seeking rei nbursenent;

(6) Establish the requirenments and procedure for certifying
that a claimant has been unable to collect a portion of the
econom ¢ danmages recover ed;

(7) Establish the process for submtting a claimfor paynent

fromthe patient injury conpensation fund; and
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(8) Establish any additional requirenents and criteria
consistent with and necessary to effectuate the provisions of this
article.

(b) If the Legislature accepts, in whole or in part, the
recommendations of the patient injury conpensation fund study
board, enacts legislation establishing a patient injury
conpensation fund and approves rules governing the initial
establishment, inplenmentation and operation of the patient injury
conpensation fund, those rules shall be filed with the secretary of
state as energency rul es.

CHAPTER 30. PROFESSI ONS AND OCCUPATI ONS.
ARTI CLE 3. WEST VIRG NI A MEDI CAL PRACTI CE ACT.
?30-3-14. Professional discipline of physicians and podiatrists;

reporting of information to board pertaining to nedical

professional liability and professional inconpetence required;
penalties; grounds for |icense denial and discipline of
physi cians and podiatrists; investigations; physical and

ment al exam nations; hearings; sanctions; summary sanctions;

reporting by the board; reapplication; civil and crimna

immunity; voluntary limtation of |icense; probable cause

determ nati ons.

(a) The board nmay independently initiate disciplinary
proceedings as well as initiate disciplinary proceedi ngs based on

information received from nedical peer review comittees
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physi ci ans, podiatrists, hospital admnistrators, professional
soci eties and ot hers.

The board nmay initiate investigations as to professional
i nconpetence or other reasons for which a |icensed physician or
podiatrist may be adjudged wunqualified based wupon crimnal
convictions; conplaints by citizens, pharnmacists, physicians,
podi atrists, peer review commttees, hospital admnistrators,
prof essi onal societies or others; or unfavorable outcones arising
out of nedical professional liability. The board shall initiate
an investigation if it receives notice that three or nore
judgnents, or any conbination of judgnents and settlenents
resulting in five or nore unfavorable outconmes arising fromnedi ca
professional liability have been rendered or mnade against the
physician or podiatrist wwthin a five-year period. The board may
not consider any judgnents or settlenents as concl usive evi dence of
pr of essi onal inconpetence or conclusive lack of qualification to
practice.

(b) Upon request of the board, any nedical peer review
commttee in this state shall report any information that may
relate to the practice or performance of any physician or
podi atri st known to that nedical peer review commttee. Copies of
the requests for information froma nedi cal peer review conmttee
may be provided to the subject physician or podiatrist if, in the

di scretion of the board, the provision of such copies wll not

39



j eopardi ze the board's investigation. |In the event that copies are
provi ded, the subject physician or podiatrist is allowed fifteen
days to comment on the requested i nformation and such comments nust
be consi dered by the board.

The chief executive officer of every hospital shall, wthin
sixty days after the conpletion of the hospital® formal
disciplinary procedure and also within sixty days after the
commencenent of and again after the conclusion of any resulting
| egal action, report in witing to the board the name of any nenber
of the nedical staff or any other physician or podiatrist
practicing in the hospital whose hospital privileges have been
revoked, restricted, reduced or termnated for any cause, including
resignation, together with all pertinent information relating to
such action. The chief executive officer shall also report any
other formal disciplinary action taken against any physician or
podi atrist by the hospital upon the recommendation of its nedical
staff relating to professional ethics, nedical inconpetence,
medi cal professional liability, noral turpitude or drug or al cohol
abuse. Tenporary suspension for failure to maintain records on a
tinmely basis or failure to attend staff or section neetings need
not be reported. Voluntary cessation of hospital privileges for
reasons unrel ated to professional conpetence or ethics need not be

reported.
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Any managed care organi zation operating in this state which
provides a formal peer review process shall report in witing to
the board, within sixty days after the conpletion of any fornmal
peer review process and also wthin sixty days after the
commencenent of and again after the conclusion of any resulting
| egal action, the nane of any physician or podiatrist whose
credentialing has been revoked or not renewed by the managed care
organi zation. The managed care organi zation shall also report in
witing to the board any other disciplinary action taken agai nst a
physician or podiatrist relating to professional et hi cs,
professional liability, noral turpitude or drug or al cohol abuse
within sixty days after conpletion of a formal peer review process
which results in the action taken by the nmanaged care organi zati on.
For purposes of this subsection, “Panaged care organi zati on? neans a
pl an that establishes, operates or nmaintains a network of health
care providers who have entered into agreenents with and been
credentialed by the plan to provide health care services to
enrollees or insureds to whomthe plan has the ultinmate obligation
to arrange for the provision of or paynent for health care services
t hrough organi zati onal arrangenents for ongoing quality assurance,
utilization review prograns or dispute resol utions.

Any professional society in this state conprised primarily of
physi ci ans or podiatrists which takes formal disciplinary action

against a nenber relating to professional ethics, professiona
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i nconpet ence, nedical professional liability, noral turpitude or
drug or al cohol abuse shall report in witing to the board within
sixty days of a final decision the nane of the nenber, together
with all pertinent information relating to the action.

Every person, partnership, corporation, association, insurance
conpany, professional society or other organization providing
professional liability insurance to a physician or podiatrist in
this state, including the state board of risk and insurance
managenent, shall submt to the board the followng information
within thirty days from any judgnent or settlenent of a civil or
medi cal professional liability action excepting product liability
actions: The nanme of the insured; the date of any judgnment or
settl enment; whether any appeal has been taken on the judgnment and,
if so, by which party; the amount of any settlenent or judgnent
agai nst the insured; and other information required by the board.

Wthin thirty days fromthe entry of an order by a court in a
medi cal professional liability action or other civil action in
whi ch a physician or podiatrist |icensed by the board is determ ned
to have rendered health care services bel ow the applicabl e standard
of care, the clerk of the court in which the order was entered
shall forward a certified copy of the order to the board.

Wthin thirty days after a person known to be a physician or
podi atrist |licensed or otherwise lawfully practicing nedicine and

surgery or podiatry in this state or applying to be licensed is
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convicted of a felony under the laws of this state or of any crine
under the laws of this state involving al cohol or drugs in any way,
i ncluding any controll ed substance under state or federal law, the
clerk of the court of record in which the conviction was entered
shall forward to the board a certified true and correct abstract of
record of the convicting court. The abstract shall include the
name and address of the physician or podiatrist or applicant, the
nature of the offense coomtted and the final judgnment and sentence
of the court.

Upon a determnation of the board that there is probabl e cause
to believe that any person, partnership, corporation, association
i nsurance conpany, professional society or other organization has
failed or refused to nake a report required by this subsection, the
board shall provide witten notice to the alleged violator stating
the nature of the alleged violation and the tine and place at which
the alleged violator shall appear to show good cause why a civi
penalty should not be inposed. The hearing shall be conducted in
accordance wth the provisions of article five, chapt er
twenty-nine-a of this code. After reviewing the record of the
hearing, if the board determnes that a violation of this
subsection has occurred, the board shall assess a civil penalty of
not |less than one thousand dollars nor nore than ten thousand
doll ars against the violator. The board shall notify any person so

assessed of the assessnment in witing and the notice shall specify
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the reasons for the assessnent. |If the violator fails to pay the
anount of the assessnment to the board wthin thirty days, the
attorney general may institute a civil action in the circuit court
of Kanawha County to recover the anmount of the assessnent. In any
civil action, the court's review of the board' s action shall be
conducted in accordance with the provisions of section four,
article five, chapter twenty-nine-a of this code. Notw thstanding
any other provision of this article to the contrary, when there are
conflicting views by recogni zed experts as to whether any all eged
conduct breaches an applicable standard of care, the evidence nust
be clear and convincing before the board may find that the
physician or podiatrist has denonstrated a |ack of professiona
conpetence to practice with a reasonabl e degree of skill and safety
for patients.

Any person may report to the board relevant facts about the
conduct of any physician or podiatrist in this state which in the
opi nion of that person anounts to medical professional liability or
pr of essi onal i nconpetence.

The board shall provide fornms for filing reports pursuant to
this section. Reports submtted in other fornms shall be accepted
by the board.

The filing of a report with the board pursuant to any
provision of this article, any investigation by the board or any

di sposition of a case by the board does not preclude any action by



a hospital, other health care facility or professional society
conprised primarily of physicians or podiatrists to suspend,
restrict or revoke the privileges or nmenbership of the physician or
podi atri st.

(c) The board may deny an application for |icense or other
aut hori zation to practice nedicine and surgery or podiatry in this
state and may discipline a physician or podiatrist |icensed or
otherwse lawfully practicing in this state who, after a hearing,
has been adjudged by the board as unqualified due to any of the
foll ow ng reasons:

(1) Attenpting to obtain, obtaining, renewing or attenpting to
renew a license to practice nedicine and surgery or podiatry by
bribery, fraudulent m srepresentation or through known error of the
boar d;

(2) Being found guilty of a crinme in any jurisdiction, which
offense is a felony, involves noral turpitude or directly relates
to the practice of nedicine. Any plea of nolo contendere is a
conviction for the purposes of this subdivision;

(3) Fal se or deceptive adverti sing;

(4) Aiding, assisting, procuring or advising any unauthorized
person to practice nedicine and surgery or podiatry contrary to
I aw;

(5) Making or filing a report that the person knows to be

false; intentionally or negligently failing to file a report or

45



record required by state or federal law, willfully inpeding or
obstructing the filing of a report or record required by state or
federal |aw, or inducing another person to do any of the foregoing.
The reports and records covered in this subdivision nmean only
those that are signed in the capacity as a |licensed physician or
podi atri st;

(6) Requesting, receiving or paying directly or indirectly a
paynment, rebate, refund, conm ssion, credit or other formof profit
or valuable consideration for the referral of patients to any
person or entity in connection with providing nedical or other
health care services or clinical |aboratory services, supplies of
any kind, drugs, nedication or any other nedical goods, services or
devices wused in connection with nedical or other health care
servi ces;

(7) Unprofessional conduct by any physician or podiatrist in
referring a patient to any clinical |aboratory or pharmacy in which
t he physician or podiatrist has a proprietary interest unless the
physi ci an or podiatrist discloses in witing such interest to the
patient. The witten disclosure shall indicate that the patient
may choose any clinical |aboratory for purposes of having any
| aboratory work or assignnment performed or any pharmacy for
pur poses of purchasing any prescribed drug or any other nedica
goods or devices used in connection with nedical or other health

care services.
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As used in this subdivision, "proprietary interest" does not
include an ownership interest in a building in which space is
| eased to a clinical laboratory or pharmacy at the prevailing rate
under a | ease arrangenent that is not conditional upon the incone
or gross receipts of the clinical |aboratory or pharnacy;

(8) Exercising influence wthin a patient-physician
relationship for the purpose of engaging a patient in sexual
activity;

(9) Making a deceptive, untrue or fraudulent representation in
the practice of nmedicine and surgery or podiatry;

(10) Soliciting patients, either personally or by an agent,
t hrough the use of fraud, intimdation or undue influence;

(11) Failing to keep witten records justifying the course of
treatment of a patient, including, but not limted to, patient
histories, examnation and test results and treatnent rendered, if
any;

(12) Exercising influence on a patient in such a way as to
exploit the patient for financial gain of the physician or
podiatrist or of a third party. Any influence includes, but is not
limted to, the pronotion or sale of services, goods, appliances or
drugs;

(13) Prescribing, dispensing, admnistering, mxing or
ot herw se preparing a prescription drug, including any controlled

substance under state or federal |law, other than in good faith and
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in a therapeutic manner in accordance with accepted nedical
standards and in the course of the physician's or podiatrist's
prof essi onal practice: Provided, That a physician who di scharges
his or her professional obligation to relieve the pain and
suffering and pronote the dignity and autonony of dying patients in
his or her care and, in so doing, exceeds the average dosage of a
pain relieving controll ed substance, as defined in Schedules Il and
1l of the Uniform Controlled Substance Act, does not violate this
article;

(14) Performng any procedure or prescribing any therapy that,
by the accepted standards of nedical practice in the community,
woul d constitute experinmentation on human subjects w thout first
obtaining full, informed and witten consent;

(15) Practicing or offering to practice beyond the scope
permtted by law or accepting and perform ng professiona
responsibilities that the person knows or has reason to know he or
she is not conpetent to perform

(16) Del egating professional responsibilities to a person when
t he physician or podiatrist delegating the responsibilities knows
or has reason to know that the person is not qualified by training,
experience or licensure to performthem

(17) Violating any provision of this article or a rule or
order of the board or failing to conply with a subpoena or subpoena

duces tecumissued by the board;
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(18) Conspiring with any other person to commt an act or
commtting an act that would tend to coerce, intimdate or preclude
anot her physician or podiatrist fromlawfully advertising his or
her services;

(19) G oss negligence in the use and control of prescription
formns;

(20) Professional inconpetence; or

(21) The inability to practice nedicine and surgery or
podiatry with reasonable skill and safety due to physical or nental
i mpai rnent, including deterioration through the aging process, |oss
of nmotor skill or abuse of drugs or alcohol. A physician or
podi atrist adversely affected under this subdivision shall be
af forded an opportunity at reasonable intervals to denonstrate that
he or she may resune the conpetent practice of nedicine and surgery
or podiatry with reasonable skill and safety to patients. |In any
proceeding wunder this subdivision, neither the record of
proceedi ngs nor any orders entered by the board shall be used
agai nst the physician or podiatrist in any other proceedi ng.

(d) The board shall deny any application for a |license or
ot her authorization to practice nedicine and surgery or podiatry in
this state to any applicant who, and shall revoke the |icense of
any physician or podiatrist |licensed or otherwise lawfully
practicing within this state who, is found guilty by any court of

conpetent jurisdiction of any felony involving prescribing,
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selling, adm nistering, dispensing, mxing or otherw se preparing
any prescription drug, including any controlled substance under
state or federal law, for other than generally accepted therapeutic
pur poses. Presentation to the board of a certified copy of the
guilty verdict or plea rendered in the court is sufficient proof
thereof for the purposes of this article. A plea of nolo
contendere has the sane effect as a verdict or plea of guilt.

(e) The board may refer any cases comng to its attention to
an appropriate conmttee of an appropriate professional
organi zation for investigation and report. Except for conplaints
related to obtaining initial licensure to practice nedicine and
surgery or podiatry in this state by bribery or fraudul ent
m srepresentation, any conplaint filed nore than two years after
t he conpl ainant knew, or in the exercise of reasonable diligence
shoul d have known, of the existence of grounds for the conplaint
shal | be dism ssed: Provided, That in cases of conduct alleged to
be part of a pattern of simlar msconduct or professional
incapacity that, if continued, would pose risks of a serious or
substantial nature to the physician® or podiatrist® current
patients, the investigating body may conduct a l|limted
investigation related to the physician® or podiatrist® current
capacity and qualification to practice and my recomend
conditions, restrictions or limtations on the physician3 or

podiatrist® license to practice that it considers necessary for the
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protection of the public. Any report shall contain recomendati ons
for any necessary disciplinary nmeasures and shall be filed with the
board within ninety days of any referral. The recommendati ons
shall be considered by the board and the case may be further
i nvestigated by the board. The board after full investigation
shal | take whatever action it considers appropriate, as provided in
this section.

(f) The investigating body, as provided for in subsection (e)
of this section, may request and the board under any circunstances
may require a physician or podiatrist or person applying for
licensure or other authorization to practice nedicine and surgery
or podiatry in this state to submt to a physical or nental
exam nation by a physician or physicians approved by the board. A
physician or podiatrist submtting to an exam nation has the right,
at his or her expense, to designate another physician to be present
at the examnation and mnmake an independent report to the
i nvestigating body or the board. The expense of the exam nation
shall be paid by the board. Any individual who applies for or
accepts the privilege of practicing nedicine and surgery or
podiatry in this state is considered to have given his or her
consent to submt to all exam nations when requested to do so in
witing by the board and to have waived all objections to the
adm ssibility of the testinony or exam nation report of any

exam ni ng physician on the ground that the testinony or report is
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privileged communication. |[If a person fails or refuses to submt
to an exam nation under circunstances which the board finds are not
beyond his or her control, failure or refusal is prim facie
evidence of his or her inability to practice nedicine and surgery
or podiatry conpetently and in conpliance with the standards of
acceptabl e and prevailing nedical practice.

(g) In addition to any other investigators it enploys, the
board may appoint one or nore |licensed physicians to act for it in
i nvestigating the conduct or conpetence of a physician.

(h) In every disciplinary or licensure denial action, the
board shall furnish the physician or podiatrist or applicant with
witten notice setting out with particularity the reasons for its
action. Disciplinary and licensure denial hearings shall be
conducted in accordance with the provisions of article five,
chapter twenty-nine-a of this code. However, hearings shall be
heard upon sworn testinony and the rules of evidence for tria
courts of record in this state shall apply to all hearings. A
transcript of all hearings under this section shall be nade, and
the respondent may obtain a copy of the transcript at his or her
expense. The physician or podiatrist has the right to defend
agai nst any charge by the introduction of evidence, the right to be
represented by counsel, the right to present and cross-exam ne
wi tnesses and the right to have subpoenas and subpoenas duces tecum

i ssued on his or her behalf for the attendance of w tnesses and the
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production of docunents. The board shall make all its final
actions public. The order shall contain the terns of all action
taken by the board.

(1) I'n disciplinary actions in which probable cause has been
found by the board, the board shall, within twenty days of the date
of service of the witten notice of charges or sixty days prior to
the date of the schedul ed hearing, whichever is sooner, provide the
respondent with the conplete identity, address and tel ephone nunber
of any person known to the board with know edge about the facts of
any of the charges; provide a copy of any statenents in the
possessi on of or under the control of the board; provide a |list of
proposed witnesses with addresses and tel ephone nunbers, with a
brief summary of his or her anticipated testinony; provide
di scl osure of any trial expert pursuant to the requirenents of rule
26(b)(4) of the West Virginia rules of civil procedure; provide
i nspection and copying of the results of any reports of physical
and nmental exam nations or scientific tests or experinents; and
provide a |ist and copy of any proposed exhibit to be used at the
hearing: Provided, That the board shall not be required to furnish
or produce any materials which contain opinion work product
information or would be a violation of the attorney-client
privil ege. Wthin twenty days of the date of service of the
witten notice of charges, the board shall disclose any excul patory

evidence with a continuing duty to do so throughout the
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di sciplinary process. Wthin thirty days of receipt of the board3
mandat ory di scovery, the respondent shall provide the board with
the conplete identity, address and tel ephone nunber of any person
known to the respondent wth know edge about the facts of any of
the charges; provide a list of proposed w tnesses with addresses
and tel ephone nunbers, to be called at hearing, with a brief
summary of his or her anticipated testinony; provide disclosure of
any trial expert pursuant to the requirenents of rule 26(b)(4) of
the West Virginia rules of civil procedure; provide inspection and
copying of the results of any reports of physical and nental
exam nations or scientific tests or experinents; and provide a |ist
and copy of any proposed exhibit to be used at the hearing.

(j) Wienever it finds any person unqualified because of any of
the grounds set forth in subsection (c) of this section, the board
may enter an order inposing one or nore of the follow ng:

(1) Deny his or her application for a license or other
aut horization to practice nmedicine and surgery or podiatry;

(2) Adm nister a public reprimnd;

(3) Suspend, limt or restrict his or her |icense or other
aut hori zation to practice nedicine and surgery or podiatry for not
nore than five years, including limting the practice of that
person to, or by the exclusion of, one or nore areas of practice,

including limtations on practice privil eges;



(4) Revoke his or her license or other authorization to
practice nedicine and surgery or podiatry or to prescribe or
di spense controlled substances for a period not to exceed ten
years;

(5 Require him or her to submt to care, counseling or
treatnent designated by the board as a condition for initial or
continued licensure or renewal of l|icensure or other authorization
to practice nedicine and surgery or podiatry;

(6) Require him or her to participate in a program of
educati on prescribed by the board,;

(7) Require himor her to practice under the direction of a
physi cian or podiatrist designated by the board for a specified
period of time; and

(8) Assess a civil fine of not |ess than one thousand dollars
nor nore than ten thousand dol | ars.

(k) Notwi t hstanding the provisions of section eight, article
one, chapter thirty of this code, if the board determ nes the
evidence in its possession indicates that a physician's or
podiatrist's continuation in practice or unrestricted practice
constitutes an i mmedi ate danger to the public, the board may take
any of the actions provided for in subsection (j) of this section
on a tenporary basis and without a hearing if institution of
proceedings for a hearing before the board are initiated

simul taneously with the tenporary action and begin within fifteen
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days of the action. The board shall render its decision within
five days of the conclusion of a hearing under this subsection.

(1) Any person against whom disciplinary action is taken
pursuant to the provisions of this article has the right to
judicial review as provided in articles five and six, chapter
twenty-nine-a of this code: Provided, That a circuit judge may
al so remand the matter to the board if it appears from conpetent
evidence presented to it in support of a notion for remand that
there is newWy discovered evidence of such a character as ought to
produce an opposite result at a second hearing on the nerits before
t he board and:

(1) The evidence appears to have been discovered since the
board hearing; and

(2) The physician or podiatrist exercised due diligence in
asserting his or her evidence and that due diligence woul d not have
secured the newly di scovered evidence prior to the appeal.

A person may not practice nedicine and surgery or podiatry or
deliver health care services in violation of any disciplinary order
revoki ng, suspending or limting his or her license while any
appeal is pending. Wthin sixty days, the board shall report its
final action regarding restriction, limtation, suspension or
revocation of the license of a physician or podiatrist, limtation
on practice privileges or other disciplinary action against any

physician or podiatrist to all appropriate state agencies,
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appropriate licensed health facilities and hospitals, insurance
conpani es or associations witing nedical mal practice insurance in
this state, the American nedi cal association, the Arerican podiatry
associ ation, professional societies of physicians or podiatrists in
the state and any entity responsible for the fiscal adm nistration
of medi care and nedi cai d.

(m Any person agai nst whom di sci plinary action has been taken
under the provisions of this article shall, at reasonable
intervals, be afforded an opportunity to denonstrate that he or she
can resunme the practice of nedicine and surgery or podiatry on a
general or limted basis. At the conclusion of a suspension
limtation or restriction period the physician or podiatrist my
resune practice if the board has so ordered.

(n) Any entity, organization or person, including the board,
any nenber of the board, its agents or enployees and any entity or
organi zation or its menbers referred to in this article, any
insurer, its agents or enployees, a nedical peer review conmttee
and a hospital governing board, its nenbers or any conmttee
appointed by it acting without nmalice and wi thout gross negligence
in making any report or other information available to the board or
a nedical peer review commttee pursuant to |law and any person
acting without malice and w thout gross negligence who assists in
t he organi zation, investigation or preparation of any such report

or information or assists the board or a hospital governing body or
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any commttee in carrying out any of its duties or functions
provided by lawis inmmne fromcivil or crimnal liability, except
that the unlawful disclosure of confidential information possessed
by the board is a m sdeneanor as provided for in this article.

(o) A physician or podiatrist may request in witing to the
board a limtation on or the surrendering of his or her license to
practice nedicine and surgery or podiatry or other appropriate
sanction as provided in this section. The board may grant the
request and, if it considers it appropriate, may waive the
commencenent or continuation of other proceedings under this
section. A physician or podiatrist whose license is |limted or
surrendered or against whom other action is taken under this
subsection may, at reasonable intervals, petition for renoval of
any restriction or limtation on or for reinstatenment of his or her
license to practice nedicine and surgery or podiatry.

(p) In every case considered by the board under this article
regarding discipline or licensure, whether initiated by the board
or upon conplaint or information from any person or organization,
the board shall nake a prelimnary determnation as to whether
probabl e cause exists to substantiate charges of disqualification
due to any reason set forth in subsection (c) of this section. |If
probabl e cause is found to exist, all proceedings on the charges
shall be open to the public who are entitled to all reports,

records and nondeliberative materials introduced at the hearing,
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including the record of the final action taken: Provided, That any
medi cal records, which were introduced at the hearing and which
pertain to a person who has not expressly waived his or her right
to the confidentiality of the records, may not be open to the
public nor is the public entitled to the records.

(q) If the board receives notice that a physician or
podi atri st has been subjected to disciplinary action or has had his
or her credentials suspended or revoked by the board, a hospital or
a professional society, as defined in subsection (b) of this
section, for three or nore incidents during a five-year period, the
board shall require the physician or podiatrist to practice under
the direction of a physician or podiatrist designated by the board
for a specified period of tine to be established by the board.

(r) Notw thstanding any other provisions of this article, the
board may, at any tine, on its own notion, or upon notion by the
conpl ai nant, or upon notion by the physician or podiatrist, or by
stipulation of the parties, refer the matter to nediation. The
board shall obtain a list from the Wst Virginia state bar?
medi ator referral service of certified nediators with expertise in
prof essional disciplinary matters. The board and the physician or
podi atri st may choose a nediator fromthat list. |If the board and
t he physician or podiatrist are unable to agree on a nediator, the
board shall designate a nediator the list by neutral rotation. The

medi ati on shall not be considered a proceeding open to the public
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and any reports and records introduced at the nediation shall not
becone part of the public record. The nediator and al
participants in the nediation shall maintain and preserve the
confidentiality of all mediation proceedings and records. The
medi at or may not be subpoenaed or called to testify or otherw se be
subj ect to process requiring disclosure of confidential information
in any proceeding relating to or arising out of the disciplinary or
licensure matter nedi ated: Provi ded, That any confidentiality
agreenent and any witten agreenent nmade and signed by the parties
as a result of nediation my be wused in any proceedings
subsequently instituted to enforce the witten agreenent. The
agreenents may be used in other proceedings if the parties agree in
writing.

ARTI CLE 14. OSTEOPATHI C PHYSI Cl ANS AND SURGEONS.

?30- 14- 12a. Initiation of suspension or revocation proceedi ngs
al l owed and required; reporting of information to
board pertaining to professional mal practice and
prof essional inconpetence required; penalties;
probabl e cause determ nati ons.

(a) The board my independently initiate suspension or
revocation proceedings as well as initiate suspension or revocation
proceedi ngs based on information received fromany person.

The board shall initiate investigations as to professiona

i nconpetence or other reasons for which a licensed osteopathic
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physi ci an and surgeon may be adjudged unqualified if the board
receives notice that three or nore judgnents or any conbi nation of
judgnents and settlenents resulting in five or nore unfavorable
outcones arising from nedical professional liability have been
rendered or made agai nst such osteopathic physician within a five-
year peri od.

(b) Upon request of the board, any nedical peer review
commttee in this state shall report any information that may
relate to the practice or performance of any osteopathic physician
known to that nedical peer review commttee. Copi es of such

requests for information froma nedical peer review commttee my

be provided to the subject osteopathic physician if, in the
di scretion of the board, the provision of such copies wll not
j eopardi ze the board's investigation. |In the event that copies are

provi ded, the subject osteopathic physician has fifteen days to
comment on the requested information and such comments nust be
consi dered by the board.

After the conpletion of a hospital's formal disciplinary
procedure and after any resulting | egal action, the chief executive
officer of such hospital shall report in witing to the board
wi thin sixty days the nanme of any nenber of the nmedical staff or
any ot her osteopathic physician practicing in the hospital whose
hospital ©privileges have been revoked, restricted, reduced or

term nated for any cause, including resignation, together with all
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pertinent information relating to such action. The chief executive
officer shall also report any other formal disciplinary action
t aken agai nst any osteopathic physician by the hospital upon the
recommendation of its nedical staff relating to professional
et hics, nedical inconpetence, nedical nal practice, noral turpitude
or drug or alcohol abuse. Tenporary suspension for failure to
mai ntain records on a tinely basis or failure to attend staff or
section neetings need not be reported.

Any professional society in this state conprised prinmarily of
ost eopat hi ¢ physi ci ans or physicians and surgeons of other school s
of medi ci ne which takes formal disciplinary action against a nenber
relating to professional ethics, professional inconpetence,
prof essi onal mal practice, noral turpitude or drug or al cohol abuse,
shall report in witing to the board within sixty days of a final
decision the name of such nenber, together with all pertinent
information relating to such action.

Every person, partnership, corporation, association, insurance
conpany, professional society or other organization providing
professional liability insurance to an osteopathic physician in
this state shall submt to the board the followng information
within thirty days fromany judgnment, dismssal or settlenent of a
civil action or of any claiminvolving the insured: The date of
any judgnent, dism ssal or settlenment; whether any appeal has been

taken on the judgnment, and, if so, by which party; the anount of
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any settlenent or judgnent against the insured; and such other
information required by the board.

Wthin thirty days after a person known to be an osteopathic
physician |icensed or otherwse lawfully practicing nedicine and
surgery in this state or applying to be licensed is convicted of a
felony under the laws of this state, or of any crine under the | aws
of this state involving alcohol or drugs in any way, including any
control |l ed substance under state or federal law, the clerk of the
court of record in which the conviction was entered shall forward
to the board a certified true and correct abstract of record of the
convicting court. The abstract shall include the nanme and address
of such osteopathic physician or applicant, the nature of the
of fense commtted and the final judgnment and sentence of the court.

Upon a determnation of the board that there is probabl e cause
to believe that any person, partnership, corporation, association
i nsurance conpany, professional society or other organization has
failed or refused to nake a report required by this subsection, the
board shall provide witten notice to the alleged violator stating
the nature of the alleged violation and the tinme and place at which
the alleged violator shall appear to show good cause why a civi
penal ty should not be inposed. The hearing shall be conducted in
accordance with the provisions of article five, chapter twenty-
nine-a of this code. After reviewing the record of such hearing,

if the board determines that a violation of this subsection has

63



occurred, the board shall assess a civil penalty of not |ess than
one thousand dollars nor nore than ten thousand doll ars agai nst
such viol ator. The board shall notify anyone assessed of the
assessnent in witing and the notice shall specify the reasons for
t he assessnent. If the violator fails to pay the anount of the
assessnment to the board within thirty days, the attorney general
may institute a civil action in the circuit court of Kanawha County
to recover the amount of the assessnent. |In any such civil action,
the court's review of the board' s action shall be conducted in
accordance with the provisions of section four, article five,
chapter twenty-nine-a of this code.

Any person may report to the board relevant facts about the
conduct of any osteopathic physician in this state which in the
opi nion of such person anobunts to professional nalpractice or
pr of essi onal i nconpetence.

The board shall provide fornms for filing reports pursuant to
this section. Reports submtted in other fornms shall be accepted
by the board.

The filing of a report with the board pursuant to any
provision of this article, any investigation by the board or any
di sposition of a case by the board does not preclude any action by
a hospital, other health care facility or professional society

conprised primarily of osteopathic physicians or physicians and



surgeons of other schools of nedicine to suspend, restrict or
revoke the privileges or nenbership of such osteopathic physician.

(c) In every case considered by the board under this article
regardi ng suspensi on, revocation or issuance of a |license whether
initiated by the board or upon conplaint or information from any
person or organization, the board shall make a prelimnary
determ nation as to whether probable cause exists to substantiate
charges of cause to suspend, revoke or refuse to issue a |license as
set forth in subsection (a), section eleven of this article. |If
such probable cause is found to exist, all proceedings on such
charges shall be open to the public who are entitled to all
reports, records, and nondeliberative materials introduced at such
hearing, including the record of the final action taken: Provided,
That any nedi cal records, which were introduced at such hearing and
whi ch pertain to a person who has not expressly waived his right to
the confidentiality of such records, shall not be open to the
public nor is the public entitled to such records. |If afinding is
made t hat probabl e cause does not exist, the public has a right of
access to the conmplaint or other docunent setting forth the
charges, the findings of fact and conclusions supporting such
finding that probable cause does not exist, if the subject
ost eopat hi ¢ physician consents to such access.

(d) If the board receives notice that an osteopathic physician

has been subjected to disciplinary action or has had his or her
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credentials suspended or revoked by the board, a nedical peer
review commttee, a hospital or professional society, as defined in
subsection (b) of this section, for three or nore incidents in a
five-year period, the board shall require the osteopathic physician
to practice under the direction of another osteopathic physician
for a specified period to be established by the board.
CHAPTER 33. | NSURANCE.

ARTI CLE 2. | NSURANCE COWM SSI ONER
?33-2-9a. Inposing a one-tine assessnent on all insurance carriers.

For the purpose of conpletely novating the physician liability
currently borne by the state under the West Virginia health care
provi der professional liability insurance availability act found in
article twelve-b, chapter twenty-nine of this code, and to help
capitalize the physicians?mnmutual insurance conpany created pursuant
to article twenty-f of this chapter, and for all the reasons set
forth in section two of said article, the insurance conm ssioner
shal |l inpose a special one-tine assessnent of two thousand five
hundred dollars on all insurers licensed under this chapter for the
privilege of witing insurance in the state of Wst Virginia,
except risk retention groups defined in subsection (f), section
four, article thirty-two of this chapter and ri sk purchasing groups
defined in subsection (e), section seventeen of said article. The
assessnment is due and payable on the first day of July, two

t housand t hree. The comm ssioner shall transfer funds coll ected
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pursuant to this section to the physicians? nmutual insurance
conpany.

ARTICLE 3. LICENSING, FEES AND TAXATION OF INSURERS.
?733-3-14. Annual financial statement and premium tax return; remittance by
insurer of premium tax, less certain deductions; special revenue fund created.
(@) Every insurer transacting insurance in West Virginia shall file with the
commissioner, on or before the first day of March, each year, a financial statement made
under oath of its president or secretary and on a form prescribed by the commissioner. The
insurer shall also, on or before the first day of March of each year subject to the provisions of
section fourteen-c of this article, under the oath of its president or secretary, make a
premium tax return for the previous calendar year, on a form prescribed by the
commissioner showing the gross amount of direct premiums, whether designated as a
premium or by some other name, collected and received by it during the previous calendar
year on policies covering risks resident, located or to be performed in this state and compute
the amount of premium tax chargeable to it in accordance with the provisions of this article,
deducting the amount of quarterly payments as required to be made pursuant to the
provisions of section fourteen-c of this article, if any, less any adjustments to the gross
amount of the direct premiums made during the calendar year, if any, and transmit with the
return to the commissioner a remittance in full for the tax due. The tax is the sum equal to
two percent of the taxable premium, and also includes any additional tax due under section
fourteen-a of this article. All taxes received by the commissioner shall be paid into the

insurance tax fund created in subsection (b) of this section: Provided, That each year, the
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first one million six hundred sixty-seven thousand dollars of the portion of taxes received by
the commissioner from insurance policies for medical liability insurance as defined in
section three, article twenty-f of this chapter and from any insurer on its medical malpractice
line, shall be temporarily dedicated to replenishing moneys appropriated from the tobacco
settlement account pursuant to subsection (c), section two, article eleven-a, chapter four of
this code. Upon determination by the commissioner that these moneys have been fully
replenished to the tobacco settlement account, the commissioner shall resume depositing
taxes received from medical malpractice premiums as provided in subsection (b) of this
section.

(b) There is created in the state treasury a special revenue fund, administered by the
treasurer, designated the "insurance tax fund." This fund is not part of the general revenue
fund of the state. It consists of all amounts deposited in the fund pursuant to subsection (a)
of this section, sections fifteen and seventeen of this article, any appropriations to the fund,
all interest earned from investment of the fund and any gifts, grants or contributions
received by the fund.

(c) The treasurer shall dedicate and transfer from the insurance tax fund to the
regional jail and correctional facility investment fund created under the provisions of section
twenty-one, article six, chapter twelve of this code, on or before the tenth day of each month,
an amount equal to one twelfth of the projected annual investment earnings to be paid and
the capital invested to be returned, as certified to the treasurer by the investment
management board: Provided, That the amount dedicated and transferred may not exceed
twenty million dollars in any fiscal year. In the event there are insufficient funds available in
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any month to transfer the amount required pursuant to this subsection to the regional jail
and correctional facility investment fund, the deficiency shall be added to the amount
transferred in the next succeeding month in which revenues are available to transfer the
deficiency. Each month a lien on the revenues generated from the insurance premium tax,
the annuity tax and the minimum tax, provided in this section and sections fifteen and
seventeen of this article, up to a maximum amount equal to one twelfth of the projected
annual principal and return is granted to the investment management board to secure the
investment made with the regional jail and correctional facility authority pursuant to section
twenty, article six, chapter twelve of this code. The treasurer shall, no later than the last
business day of each month, transfer amounts the treasurer determines are not necessary for
making refunds under this article to meet the requirements of subsection (d), section
twenty-one, article six, chapter twelve of this code, to the credit of the general revenue fund.
Commencing on the first day of the month following the month in which the investment
created under the provisions of section twenty-one, article six, chapter twelve of this code, is
returned to the investment management board, the treasurer shall transfer all amounts
deposited in the insurance tax fund as appropriated by the Legislature.

?33-3-14a. Additional premium tax.

For the purpose of providing additional revenue for the state general revenue fund,
there is hereby levied and imposed, in addition to the taxes imposed by section fourteen of
this article, an additional premium tax equal to one percent of taxable premiums. Except as
otherwise provided in this section, all provisions of this article relating to the levy, imposition
and collection of the regular premium tax shall be applicable to the levy, imposition and
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collection of the additional tax. All moneys received from the additional tax imposed by this
section, less deductions allowed by this article for refunds and for costs of administration,
shall be received by the commissioner and shall be paid by him or her into the state treasury
for the benefit of the state fund: Provided, That each year, the first eight hundred thirty-three
thousand dollars of the portion of taxes received by the commissioner from insurance
policies for medical liability insurance as defined in section three, article twenty-f of this
chapter and from any insurer on its medical malpractice line, shall be temporarily dedicated
to replenishing moneys appropriated from the tobacco settlement account pursuant to
subsection (c), section two, article eleven-a of chapter four of this code. Upon determination
by the commissioner that these moneys have been fully replenished to the tobacco settlement
account, the commissioner shall resume depositing taxes received from medical malpractice
premiums as provided herein.

ARTI CLE 4. GENERAL PROVI SI ONS.

?33-4-15a. Credit for reinsurance; definitions; requirenents; trust
accounts; reductions from liability; security;
effective date.

(a) For purposes of this section, an "accredited reinsurer” is
one whi ch:

(1) Has filed an application for accreditation and received a
letter of accreditation fromthe comm ssioner;

(2) Is licensed to transact insurance or reinsurance in at

| east one of the fifty states of the United States or the District

of Colunmbia or, in the case of a United States branch of an alien
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assumng insurer, is entered through and licensed to transact
i nsurance or reinsurance in at |east one of the fifty states of the
United States or the District of Col unbi a;

(3) Has filed with the application a certified statenent that
the conpany submts to this state's jurisdiction and that the
conpany will conply with the laws and rules of the state of West
Virginia;

(4) Has filed with the application a certified statenent that
the conpany submits to the examnation authority granted the
comm ssi oner by section nine, article two of this chapter and w |
pay all exam nation costs and fees as required by that section, and
the one-tinme assessnent on insurers inposed under section nine-a,
article two of this chapter;

(5) Has filed with the application a copy of its nobst recent
annual statenment in a form consistent with the requirenments of
subdi vision (8) of this subsection and a copy of its |last audited
financi al statenent;

(6) Has filed any other information the comm ssioner requests
to determne that the conpany qualifies for accreditation under
this section;

(7) Has remtted the applicable processing fee with its
application for accreditation;

(8) Files with the comm ssioner after initial accreditation on

or before the first day of March of each year a true statenent of
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its financial condition, transactions and affairs as of the
preceding thirty-first day of Decenber. The statenent shall be on
the appropriate national association of insurance conm ssioners
annual statenment blank; shall be prepared in accordance with the
nati onal association of insurance conm ssioners annual statenent
instructions; and shall follow the accounting practices and
procedures prescribed by the national association of insurance
comm ssioners accounting practices and procedures nanual as
anmended. The statenent shall be acconpanied by the applicable
annual statenent filing fee. The conm ssioner nmay grant extensions
of time for filing of this annual statenent upon application by the
accredited reinsurer; and

(9) Files with the comm ssioner after initial accreditation by
the first day of June of each year a copy of its audited financia
statenent for the period ending the preceding thirty-first day of
Decenber.

(b) If the conm ssioner determ nes that the assum ng insurer
has failed to continue to neet any of these qualifications, he or
she may upon witten notice and hearing, as prescribed by section
thirteen, article two of this chapter, revoke an assumng insurer's
accreditation. Credit shall not be allowed to a ceding insurer if
the assumng insurer® accreditation has been revoked by the

conmmi ssioner after notice and hearing.
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(c) Credit for reinsurance shall be allowed a donestic cedi ng
insurer or any foreign or alien insurer transacting insurance in
West Virginia that is domciled in a jurisdiction that enploys
standards regarding credit for reinsurance that are not
substantially simlar to those applicable under this article as
either an asset or a deduction from liability on account of
reinsurance ceded only when the reinsurer neets one of the
foll ow ng requirenents:

(1) Credit shall be all owed when the reinsurance is ceded to
an assumng insurer which is licensed to transact insurance or
reinsurance in this state.

(2) Credit shall be allowed when the reinsurance is ceded to
an assumng insurer which is accredited as a reinsurer in this
state prior to the effective date of the reinsurance contract.

(3) Credit shall be all owed when the reinsurance is ceded to
an assumng insurer which is domciled and licensed in, or in the
case of a United States branch of an alien assuming insurer, is
entered through one of the fifty states of the United States or the
District of Colunbia and which enploys standards regarding credit
for reinsurance substantially simlar to those applicable under
this statute, and the ceding insurer provides evidence suitable to
t he comm ssioner that the assum ng insurer:

(A) Maintains a surplus as regards policyholders in an anount

not less than twenty mllion dollars: Provi ded, That the
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requi renents of this paragraph do not apply to reinsurance ceded
and assuned pursuant to pooling arrangenents anong insurers in the
sane hol di ng conpany system

(B) The ceding insurer provides the commssioner wth a
certified statement from the assum ng insurer that the assum ng
insurer submts to the authority of this state to examne its books
and records granted the comm ssioner by section nine, article two
of this chapter and wll pay all exam nation costs and fees as
required by that section; and

(C© The reinsurer conplies with the provisions of subdivision
(6), subsection (c) herein.

(4) Credit shall be all owed when the reinsurance is ceded to
an assumng insurer which nmaintains a trust fund as required by
subsection (d) herein in a qualified United States financial
institution, as defined by this section, for the paynment of the
valid clains of its United States policyholders and ceding
insurers, their assigns and successors in interest, and conplies
wi th the provisions of subdivision (6) herein.

(5 Credit shall be allowed when the reinsurance is ceded to
an assum ng insurer not neeting the requirements of subdivisions
(1) through (4), inclusive, subsection (c) of this section, but
only wth respect to the insurance of risks |ocated 1in
jurisdictions where such reinsurance is required by applicable |aw

or regulation of that jurisdiction.
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(6) If the assumng insurer is not licensed or accredited to
transact insurance or reinsurance in this state, the credit
permtted by subdivisions (3) and (4) of this subsection shall not
be allowed unless the assum ng insurer agrees in the reinsurance
agr eenent s:

(A) That in the event of the failure of the assum ng insurer
to perform its obligations under the terns of the reinsurance
agreenent, the assumng insurer, at the request of the ceding
insurer, shall submt to the jurisdiction of any court of conpetent
jurisdiction in any state of the United States, shall conply with
all requirenments necessary to give such court jurisdiction and
shal | abide by the final decision of such court or of any appellate
court in the event of an appeal; and

(B) To designate the secretary of state as its true and | awf ul
attorney upon whom nmay be served any | awful process in any action,
suit or proceeding instituted by or on behalf of the ceding
conpany. Process shall be served upon the secretary of state, or
accepted by himor her, in the sane manner as provided for service
of process upon unlicensed insurers under section thirteen of this
article: Provided, That this provision is not intended to conflict
with or override the obligation of the parties to a reinsurance
agreenent to arbitrate their disputes, if such an obligation is

created in the agreenent.
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(d) Whenever an assum ng insurer establishes a trust fund for
the paynent of clains pursuant to the provisions of this section,
the follow ng requirenents shall apply:

(1) The assumng insurer shall report annually to the
comm ssioner information substantially the sane as that required to
be reported on the national association of insurance conm ssioners
annual statenment form by licensed insurers to enable the
conmmi ssioner to determne the sufficiency of the trust fund. |In
the case of a single assumng insurer, the trust shall consist of a
trusteed account representing the assumng insurer's liabilities
attributable to business witten in the United States and, in
addi tion, the assumng insurer shall maintain a trusteed surplus of
not less than twenty million dollars. In the case of a group,
i ncludi ng incorporated and individual unincorporated underwiters,
the trust shall consist of a trusteed account representing the
group's liabilities attributable to business witten in the United
States and, in addition, the group shall mintain a trusteed
surplus of which one hundred mllion dollars shall be held jointly
for the benefit of United States ceding insurers of any nenber of
t he group. The incorporated nmenbers of the group shall not be
engaged in any business other than underwiting as a nmenber of the
group and shall be subject to the sanme | evel of solvency regul ation
and control by the group's domciliary regulator as are the

uni ncor porated nenbers. The group shall nake available to the
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comm ssioner an annual certification of the solvency of each
underwiter by the group's domciliary regulator and its
i ndependent public accountants.

(2) I'n the case of a group of incorporated insurers under
common adm ni stration which conplies with the filing requirenents
contained in the previous paragraph; which has continuously
transacted an insurance business outside the United States for at
| east three years immediately prior to making application for
accreditation; which submts to this state's authority to exam ne
its books and records and bears the expense of the exam nation; and
whi ch has aggregate policyholders' surplus of ten billion dollars,
the trust shall be in an anmbunt equal to the group's severa
liabilities attributable to business ceded by United States ceding
insurers to any nenber of the group pursuant to reinsurance
contracts issued in the nane of the group. The group shall also
maintain a joint trusteed surplus of which one hundred million
dollars shall be held jointly for the benefit of United States
ceding insurers of any nenber of the group as additional security
for any such liabilities. Each nenber of the group shall nake
available to the conm ssioner an annual certification of the
menber's solvency by the nmenber's domciliary regulator and its
i ndependent public accountants.

(3) Any trust that is subject to the provisions of this

section shall be established in a form approved by the
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comm ssioner. The trust instrunent shall provide that contested
clainms shall be valid and enforceable upon the final order of any
court of conpetent jurisdiction in the United States. The trust
shall vest legal title to its assets in the trustees of the trust
for its United States policyholders and ceding insurers, their
assigns and successors in interest. The trust and the assum ng
insurer shall be subject to examnation as determned by the
conmi ssioner. The trust described herein shall remain in effect
for as long as the assuming insurer shall have outstanding
obligations due under the reinsurance agreenents subject to the
trust.

(4) No later than the twenty-eighth day of February of each
year the trustees of the trust shall report to the comm ssioner in
witing setting forth the balance of the trust and listing the
trust's investnents at the preceding year's end. The trustees
shall certify the date of termnation of the trust, if so planned,
or certify that the trust shall not expire prior to the next
foll ow ng Decenber thirty-first.

(e) Areduction fromliability for the reinsurance ceded by a
ceding insurer subject to the requirenents of this article to an
assum ng i nsurer not neeting the requirenments of subsection (c) of
this section shall be allowed in an anmount not exceeding the
liabilities carried by the ceding insurer. The reduction shall be

in the anmount of funds held by or on behalf of the ceding insurer,
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including funds held in trust for the ceding insurer, under a
rei nsurance contract with the assumng insurer as security for the
paynment of obligations thereunder: Provided, That the security is
held in the United States subject to withdrawal solely by, and
under the exclusive control of, the ceding insurer; or, in the case
of a trust, held in a qualified United States financia
institution, as defined by this section. The security may be in
the form of:

(1) Cash;

(2) Securities listed by the securities valuation office of
t he national association of insurance conmm ssioners and qualifying
as admtted assets; or

(3) dean, irrevocable, wunconditional letters of credit,
issued or confirmed by a qualified United States financial
institution, as defined by this section, no |ater than the thirty-
first day of Decenber of the year for which filing is being made,
and in the possession of the ceding conpany on or before the filing
date of its annual statenent: Provided, That letters of credit
nmeeting applicable standards of issuer acceptability as of the
dates of their issuance or confirmation shall, notw thstanding the
issuing or confirmng institution's subsequent failure to neet
applicable standards of issuer acceptability, continue to be
acceptabl e as security until their expiration, extension, renewal,

nmodi fi cati on or anendnent, whichever first occurs.
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(f) For purposes of this section, a "qualified United States
financial institution" nmeans an institution that:

(1) Is organized or |licensed under the laws of the United
States or any state thereof;

(2) Is regulated, supervised and exam ned by United States
federal or state authorities having regulatory authority over banks
and trust conpanies; and

(3) Has been determ ned by either the comm ssioner, or the
securities valuation office of the national association of
i nsurance conmm ssioners, to neet the standards of financial
condi tion and standing as are consi dered necessary and appropriate
to regulate the quality of financial institutions whose letters of
credit will be acceptable to the comm ssioner.

(g) A"qualified United States financial institution" neans,
for purposes of those provisions of this |law specifying those
institutions that are eligible to act as a fiduciary of a trust, an
institution that:

(1) I's organized or, in the case of a United States branch or
agency office of a foreign banking organi zation, |icensed under the
laws of the United States or any state thereof and has been granted
authority to operate with fiduciary powers; and

(2) I's regul ated, supervised and exam ned by federal or state
authorities having regulatory authority over banks and trust

conpani es.
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(h) The provisions of this section shall apply to all cessions
on or after the first day of January, one thousand nine hundred
ni nety-three.

ARTI CLE 20B. RATES AND MALPRACTI CE | NSURANCE POLI Cl ES.
733-20B- 2. Rat enaki ng.

Any and all nodifications of rates shall be nade in accordance
with the foll owm ng provisions:

(a) Due consideration shall be given to the past and
prospective | oss experience within and outside this state.

(b) Due consideration shall be given to catastrophe hazards,
if any, to a reasonable margin for wunderwiting profit and
contingencies, to dividends, savings or unabsorbed prem um deposits
al l owed or returned by insurers to their policyhol ders, nenbers or
subscri bers and actual past expenses and denonstrabl e prospective
or projected expenses applicable to this state.

(c) Rates shall not be excessive, inadequate, predatory or
unfairly discrimnatory.

(d) Risks may not be grouped by territorial areas for the
establishment of rates and m ni mum prem uns.

(e) An insurer may use guide "A" rates and other nonapproved
rates, also known as "consent to rates": Provi ded, That the
insurer shall, prior to entering into an agreenent wth an
i ndi vi dual provider or any health care entity, submt guide "A"

rates and ot her nonapproved rates to the comm ssioner for review
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and approval: Provi ded, however, That the comm ssioner shall
propose |l egislative rules for promulgation in accordance with the
provisions of article three, chapter twenty-nine-a of this code,
which set forth the standards and procedure for review ng and
approving guide "A" rates and ot her nonapproved rates. No insurer
may require execution of a consent to rate endorsenent for the
pur pose of offering to issue or issuing a contract or coverage to
an insured or continuing an existing contract or coverage at a rate
in excess of that provided by a filing otherw se applicable.

(f) Except to the extent necessary to neet the provisions of
subdivision (c) of this section, uniformty anong insurers, in any
matters within the scope of this section, is neither required nor
pr ohi bi t ed.

(g) Rates made in accordance wth this section may be used

subject to the provisions of this article.

733-20B-3. Rate filings.

(a) On or before the first day of July, two thousand four and on the first day of July
each year thereafter, or at such other time specified by the commissioner, every insurer
offering malpractice insurance in this state shall make a rate filing, in accordance with the
provisions of section four, article twenty of this chapter, regardless of whether any increase or
decrease is indicated, pursuant to subsection (a), section four, article twenty of this chapter.
The information furnished in support of a filing shall include: (i) The experience or

judgment of the insurer or rating organization making the filing; (ii) its interpretation of any
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statistical data the filing relies upon; (iii) the experience of other insurers or rating
organizations; (iv) the character and extent of the coverage contemplated; (v) the proposed
effective date of any requested change and (vi) any other relevant factors required by the
commissioner. When a filing is not accompanied by the information required by this section
upon which the insurer supports the filing, the commissioner shall require the insurer to
furnish the information and, in that event, the waiting period prescribed by subsection (b) of
this section shall commence as of the date the information is furnished.

A filing and any supporting information shall be open to public inspection as soon as
the filing is received by the commissioner. Any interested party may file a brief with the
commissioner supporting his or her position concerning the filing. Any person or
organization may file with the commissioner a signed statement declaring and supporting
his or her or its position concerning the filing. Upon receipt of any such statement prior to
the effective date of the filing, the commissioner shall mail or deliver a copy of the statement
to the filer, which may file a reply. This section is not applicable to any memorandum or
statement of any kind by any employee of the commissioner.

(b) Every filing shall be on file for a waiting period of ninety days before it becomes
effective. The commissioner may extend the waiting period for an additional period not to
exceed thirty days if he or she gives written notice within the waiting period to the insurer or
rating organization which made the filing that he or she needs the additional time for the
consideration of the filing. Upon written application by the insurer or rating organization,
the commissioner may authorize a filing which he or she has reviewed to become effective
before the expiration of the waiting period or any extension of the waiting period. A filing
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shall be deemed to meet the requirements of this article unless disapproved by the
commissioner within the waiting period or any extension thereof.

(c) No insurer shall make or issue a contract or policy of malpractice insurance except
in accordance with the filings which are in effect for the insurer as provided in this article.
?733-20B-3a. Rate prohibitions.

Reduced rates charged for certain specialties or risks found
by the comm ssioner to be predatory, designed to gain nmarket share
or otherw se inadequate are prohibited.

ARTI CLE 20F. PHYSI Cl ANS? MUTUAL | NSURANCE COVPANY.
?33-20F-1a. Scope of article.

This article applies only to the physicians?nutual insurance
conpany created as a novation of the nedical professional liability
i nsurance prograns created in article twelve-b, chapter twenty-nine
of this code.

?33-20F- 2. Findings and pur pose.

(a) The Legislature finds that:

(1) There is a nationwide crisis in the field of nedica
l[Tability insurance;

(2) Simlar crises have occurred at least three tinmes during
t he past three decades;

(3) Such crises are part of a naturally recurring cycle of a
hard mar ket period, when nedical professional liability coverage is
difficult to obtain, and a soft market period, when coverage is

nmore readily avail abl e;



(4) Such crises are particularly acute in this state due to
the smal|l size of the insurance market;

(5) During a hard market period, insurers tend to flee this
state, creating a crisis for physicians who are left wthout
professional liability coverage;

(6) During the current crisis, physicians in Wst Virginia
find it increasingly difficult, if not inpossible, to obtain
medi cal liability insurance either because coverage i s unavail able
or unaf f or dabl e;

(7) The difficulty or inpossibility of obtaining nedical
liability insurance may result in many qualified physicians |eaving
t he state,;

(8) Access to quality health care is of utnost inportance to
the citizens of West Virginia,;

(9) A mechanismis needed to provide an enduring solution to
this recurring nedical liability crisis;

(10) A physicians?mutual insurance conpany or a simlar entity
has proven to be a successful nechanismin other states for hel ping
physi ci ans secure insurance and for stabilizing the insurance
mar ket ;

(11) There is a substantial public interest in creating a
met hod to provide a stable nmedical liability market in this state;

(12) The state has attenpted to tenporarily alleviate the

current nedical crisis by the creation of progranms to provide
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medi cal liability coverage through the board of risk and insurance
managenent ;

(13) The state-run program is a substantial actual and
potential liability to the state;

(14) There is substantial public benefit in transferring the
actual and potential liability of the state to the private sector
and creating a stable self-sufficient entity which will be a source
of liability insurance coverage for physicians in this state;

(15) A stable, financially viable insurer in the private
sector will provide a continuing source of insurance funds to
conpensate victins of nedical mal practice; and

(16) Because the public wll greatly benefit from the
formati on of a physicians?nutual insurance conpany, state efforts
to encourage and support the formation of such an entity, including
providing a lowinterest loan for a portion of the entity® initia
capital, is in the clear public interest.

(b) The purpose of this article is to create a nmechani sm for
the formati on of a physicians?nutual insurance conpany that wl|
provi de:

(1) A nmeans for physicians to obtain nedical liability
i nsurance that is available and affordable; and

(2) Conpensation to persons who suffer injuries as a result of
medi cal professional liability as defined in subsection (d),

section two, article seven-b, chapter fifty-five of this code.
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?733-20F-3. Definitions.

For purposes of this article, the term

(a) Board of nedicine? neans the West Virginia board of
medi cine as provided in section five, article three, chapter thirty
of this code.

(b) MBoard of osteopathy? neans the West Virginia board of
osteopathy as provided in section three, article fourteen, chapter
thirty of this code.

(c) ZConm ssioner? neans the insurance conm ssioner of West
Virginia as provided in section one, article two, chapter thirty-
three of this code.

(d) Zonpany? neans the physicians? nmutual insurance conpany
created pursuant to the terns of this article.

(e) Medical liability insurance? neans, for the purposes of
this article: Al policies previously issued by the board of risk
and insurance managenent pursuant to article twelve-b, chapter
twenty-nine of this code which are transferred by the board of risk
and insurance nanagenent to the conpany, pursuant to subsection
(b), section nine of this article and all policies of insurance
subsequently issued by the conpany to physicians, physician
corporations, physician-operated clinics and such other individual
health care providers as the conmm ssioner may, upon witten

application of the conpany, approve.
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(f) “Physician? neans an individual who is licensed by the
board of nedicine or the board of osteopathy to practice nedicine
or podiatry in West Virginia.

(g) @ransfer date? neans the date on which the assets,
obligations and liabilities resulting fromthe board of risk and
i nsurance managenent 8 issuance of nedical liability policies to
physi ci ans, physician corporations and physici an-operated clinics
pursuant to article twelve-b, chapter twenty-nine of this code are
transferred to the conpany.

?33-20F-4. Authorization for creation of conmpany; requirenents and
l[imtations.

(a) Subject to the provisions of this article, a physicians?
mut ual i nsurance conpany nmay be created as a donestic, private,
nonst ock, nonprofit corporation. As an incentive for its creation,
the conmpany nay be eligible for funds from the Legislature in
accordance wth the provisions of section seven of this article.
The conpany nmust remain for the duration of its existence a
donestic mutual insurance conpany owned by its policyhol ders and
may not be converted into a stock corporation, a for-profit
corporation or any other entity not owned by its policyhol ders. The
conpany may not declare any dividend to its policyhol ders; sell,
assign or transfer substantial assets of the conpany; or wite

coverage outside this state, except for counties adjoining this
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state, until after any and all debts owed by the conpany to the
state have been fully paid.

(b) For the duration of its existence, the conpany is not and
may  not be considered a departnent, uni t, agency, or
instrunentality of the state for any purpose. All debts, clains,
obligations, and liabilities of the conpany, whenever incurred,
shall be the debts, clains, obligations, and liabilities of the
conpany only and not of the state or of any departnent, unit,
agency, instrunentality, officer, or enployee of the state.

(c) The noneys of the conpany are not and nay not be
considered part of the general revenue fund of the state. The
debts, clains, obligations, and liabilities of the conpany are not
and may not be considered a debt of the state or a pledge of the
credit of the state.

(d) The conpany is not subject to provisions of article nine-
a, chapter six of this code or the provisions of article one
chapter twenty-nine-b of this code.

(e) (1) Al premuns collected by the conpany are subject to
the prem um taxes and surcharges contained in sections fourteen and
fourteen-a, article three of this chapter: Provided, That while the
loan to the conpany of noneys from the West Virginia tobacco
settlenment nedical trust fund pursuant to section nine of this

article remains outstanding, the conm ssioner may waive the
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conpany® prem umtaxes and surcharges if paynent would render the
conpany insolvent or otherw se financially inpaired.

(2) On and after the first day of July, two thousand and
three, any premumtaxes and surcharges paid by the conpany and by
any insurer on its nedical malpractice line pursuant to sections
fourteen and fourteen-a, article three of this chapter, shall be
tenporarily applied toward replenishing the noneys appropriated
from the West Virginia tobacco settlenment nedical trust fund
pursuant to subsection (c), section two, article eleven-a, chapter
four of this code pending repaynent of the |oan of such noneys by
t he conpany.

(3) The state treasurer shall notify the comm ssioner when the
noneys appropriated from the Wst Virginia tobacco settlenent
medi cal trust have been fully replenished, at which tinme the
comm ssioner shall resune depositing prem umtaxes and surcharges
diverted pursuant to subdivision (2) of this subsection in
accordance with the provisions of sections fourteen and fourteen-a,
article three of this chapter.

(4) Paynents received by the treasurer from the conpany in
repaynent of any outstandi ng | oan made pursuant to section nine of
this article shall be deposited in the Wst Virginia tobacco
settlenment nedical trust fund and dedicated to replenishing the
nmoneys appropriated therefrom under subsection (c), section two,

article eleven-a, chapter four of this code. Once the noneys
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appropriated from the Wst Virginia tobacco settlenent nedical
trust fund have been fully replenished, the treasurer shall deposit
any paynents fromthe conpany in repaynent of any outstandi ng | oan
made pursuant to section nine of this article in said fund and
transfer a like amount from said fund to the conm ssioner for
di sbursenent in accordance with the provisions of sections fourteen
and fourteen-a, article three of this chapter.

?733-20F-5. CGovernance and organi zation

(a)(1) The board of risk and insurance nmanagenent shall
inplenent the initial formation and organi zati on of the conpany as
provided by this article.

(2) Fromthe first day of July, two thousand three, until the
thirtieth day of June, two thousand four, the conpany shall be
governed by a provisional board of directors consisting of the
menbers of the board of risk and insurance nmanagenent, the dean of
the West Virginia University School of Medicine or a physician
representative designated by him or her, and five physician
directors, elected by the policyholders whose policies are to be
transferred to the conpany pursuant to section nine of this
article.

(3) Only physicians who are licensed to practice nedicine in
this state pursuant to article three or article fourteen, chapter
thirty of this code and who have purchased nedical professiona

liability coverage fromthe board of risk and insurance managenent
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are eligible to serve as physician directors on the provisiona
board of directors. One of the physician directors shall be
selected from a list of three physicians nom nated by the West
Virginia nedical association. The board of risk and insurance
managenent shall devel op procedures for the nom nation of the
remai ni ng physician directors and for the conduct of the election,
to be held no later than the first day of June, two thousand
three, of all of the physician directors, including, but not
limted to, giving notice of the election to the policyhol ders.
These procedures shall be exenpt from the provisions of article
three, chapter twenty-nine of this code.

(b) Fromthe first day of July, two thousand four, the conpany
shall be governed by a board of directors consisting of eleven
directors, as follows:

(1) Five directors who are physicians licensed to practice
medicine in this state by the board of nedicine or the board of
osteopathy, including at |east one general practitioner and one
speci al i st: Provi ded, That only physicians who have purchased
medi cal professional liability coverage fromthe board of risk and
i nsurance rmanagenent are eligible to serve as physician
representatives on the conpany® first board of directors.

(2) Three directors who have substantial experience as an

of ficer or enployee of a conpany in the insurance industry;
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(3) Two directors with general know edge and experience in
busi ness managenent who are officers and enpl oyees of the conpany
and are responsi ble for the daily managenent of the conpany; and

(4) One director who is a dean of a West Virginia school of
medi cine or osteopathy or his or her designated physician
representative. This director®3 position shall rotate annually
anong the dean of the West Virginia University School of Medicine,
the dean of the Marshall University Joan C. Edwards School of
Medi ci ne and the dean of the West Virginia School of Osteopathic
Medicine. This director shall serve until such tinme as the noneys
| oaned to the conpany from the West Virginia tobacco settlenent
medi cal trust fund have been repl eni shed as provided in subsection
(e), section four of this article. After the noneys have been
repl eni shed the West Virginia tobacco settlenent nedical trust
fund, this director shall be a physician licensed to practice
medicine in this state by the board of nedicine or the board of
ost eopat hy.

(c) In addition to the eleven directors required by subsection
(b) of this section, the bylaws of the conpany nay provide for the
addition of at least two directors who represent an entity or
institution which |l ends or otherw se provides funds to the conpany.

(d) The directors and officers of the conpany are to be chosen
in accordance with the articles of incorporation and byl aws of the

conpany. The initial board of directors selected in accordance
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with the provisions of subdivision (3), subsection (a) of this
section shall serve for the following terns: (1) Three for four-
year terms; (2) three for three-year terns; (3) three for two-year
terms; and (4) two for one-year ternms. Thereafter, the directors
shal |l serve staggered terns of four years. I f an additional
director is added to the board as provided in subsection (c) of
this section, his or her initial termshall be for four years. No
director chosen pursuant to subsection (b) of this section may
serve nore than two consecutive terns.

(e) The incorporators are to prepare and file articles of
i ncorporation and bylaws in accordance with the provisions of this
article and the provisions of chapters thirty-one and thirty-three
of this code.

?733-20F-6. Managenent and adm ni stration of the conpany.

(a) If it is determned that the services of a third-party
adm nistrator or other firm or conpany are necessary to properly
adm nister the affairs of the conpany prior to the first day of
July, two thousand four, the provisional board of directors shal
avail itself of any existing contracts entered into by the board of
ri sk and insurance managenent to manage its affairs. The terns of
t he conpany® participation in the contract shall be established by
the board of risk and insurance managenent.

(b) The provisional board of directors may enter into a one-

year contract wth a third-party admnistrator or other firm or
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conpany with suitable qualifications and experience to adm ni ster
sone or all of the affairs of the conpany fromthe first day of
July, two thousand four, until the thirtieth day of June, two
t housand five, subject to the continuing direction of the board of
directors as required by the articles of incorporation and byl aws
of the conpany, and the contract. Any contract entered into
pursuant to this subsection nust be awarded by conpetitive bidding
not later than the first day of Novenber, two thousand three.

(c) After the first day of July, two thousand four, if the
conpany® board of directors determnes that the affairs of the
conpany may be adm nistered suitably and efficiently, the conpany
may enter into a contract with a licensed insurer, |icensed health
service plan, I nsurance service organization, third-party
adm ni strator, insurance brokerage firm or other firm or conpany
with suitable qualifications and experience to adm nister some or
all of the affairs of the conpany, subject to the continuing
direction of the board of directors as required by the articles of
i ncorporation and bylaws of the conpany, and the contract. Al
such contracts shall be awarded by conpetitive bidding.

(d) The conpany shall file a true copy of the contract with
t he comm ssioner as provided in section twenty-one, article five of
this chapter.

?33-20F-7. Initial capital and surplus; special assessnent.
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(a) There is hereby created in the state treasury a speci al
revenue account designated as the Board of Ri sk and I|nsurance
Managenment Physici ans?Mitual | nsurance Conpany Account?solely for
t he purpose of receiving noneys transferred fromthe Wst Virginia
Tobacco Medical Trust Fund pursuant to sub-section (c), section
two, article eleven-a, chapter four of this code for the conpany?®
use as initial capital and surplus.

(b) On the first day of July, two thousand three, a speci al
one-time assessnent, in the anmount of one thousand dollars, shal
be i nposed on every physician |icensed by the board of nedicine or
by the board of osteopathy for the privilege of practicing nedicine
in this state: Provided, That the follow ng physicians shall be
exenpt fromthe assessnent:

(1) A faculty physician who neets the criteria for full-tine
faculty under subsection (f), section one, article eight, chapter
ei ghteen-b of this code, who is a full-tinme enpl oyee of a school of
medi ci ne or osteopathic nedicine in this state, and who does not
mai ntain a private practice;

(2) A resident physician who is a graduate of a nedi cal schoo
or college of osteopathic nedicine enrolled and who s
participating in an accredited full-time program of post-graduate

medi cal education in this state;
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(3) A physician who has presented suitable proof that he or
she is on active duty in arnmed forces of the United States and who
w Il not be reinbursed by the arnmed forces for the assessnent;

(4) A physician who receives nore than fifty percent of his or
her practice incone fromproviding services to federally qualified
health center as that termis defined in 42 U S.C. ?1396d(1)(2);
and

(5) A physician who practices solely under a special volunteer
medi cal |icense authorized by section ten-a, article three or
section twelve-b, article fourteen, chapter thirty of this code.
The assessnent is to be inposed and collected by the board of
medi ci ne and the board of osteopathy on fornms prescribed by each
| i censi ng board.

(c) The entire proceeds of the special assessnent collected
pursuant to subsection (b) of this section shall be dedicated to
the conpany. The board of nedicine and the board of osteopathy
shall pronptly pay over to the conpany all anounts collected
pursuant to this section to be used as policyhol der surplus for the
conpany.

(d) Any physician who applies to purchase insurance fromthe
conpany and who has not paid the assessnent pursuant to subsection
(b) of this section shall pay one thousand dollars to the conpany
as a condition of obtaining insurance fromthe conpany.

?33-20F-8. Application for license; authority of conmm ssioner.
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(a) As soon as practical, the conpany established pursuant to
the provisions of this article shall file its corporate charter and
bylaws with the conm ssioner and apply for a license to transact
insurance in this state. Not wi t hst andi ng any ot her provision of
this code, the comm ssioner shall act on the docunments wthin
fifteen days of the filing by the conpany.

(b) I'n recognition of the nmedical liability insurance crisis
in this state at the tine of enactnent of this article and the
critical need to expedite the initial operation of the conpany, the
Legi sl ature hereby authorizes the comm ssioner to review the
docunentation submtted by the conpany and to determne the initial
capital and surplus requirenents of the conpany, notw thstanding
the provisions of section five-b, article three of this chapter.
The conmm ssioner has the sole discretion to determne the capital
and surplus funds of the conpany and to nonitor the economc
viability of the conmpany during its initial operation and duration
on not less than a nonthly basis. The conpany shall furnish the
comm ssioner with all information and cooperate in all respects
necessary for the conm ssioner to performthe duties set forth in
this section and in other provisions of this chapter, including
annual audited financial statenments required by article thirty-
three of this chapter and fidelity bond coverage for each of the

directors of the conpany.
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(c) Subject to the provisions of subsection (d) of this
section, the comm ssioner may wai ve other requirenents inposed on
mut ual i nsurance conpanies by the provisions of this chapter as the
conm ssi oner determnes i s necessary to enable the conpany to begin
insuring physicians in this state at the earliest possible date.

(d) Wthin forty nonths of the date of the issuance of its
license to transact insurance, the conpany shall conply with the
capital and surplus requirenents set forth in section five-Db,
article three of this chapter.

?33-20F-9. Kinds of coverage authorized; transfer of policies from
the state board of risk and insurance nmanagenent;
ri sk managenent practices authorized.

(a) Upon approval by the commssioner for a license to
transact insurance in this state, the conpany may issue
nonassessable policies of nalpractice insurance, as defined in
subdi vision (9), subsection (e), section ten, article one of this
chapter, insuring a physician. Additionally, the conpany may issue
ot her types of casualty or liability insurance as may be approved
by the comm ssi oner.

(b) On the transfer date

(1) The conpany shall accept from the board of risk and

i nsurance managenent the transfer of any and all nedical liability
i nsurance obligations and risks of existing or in force contracts

of insurance covering physicians, physician corporations and

99



physi ci an-operated clinics issued by the board pursuant to article
twel ve-b, chapter twenty-nine of this code. The transfer shall not
include nedical Iliability insurance obligations and risks of
existing or in-force contracts of insurance covering hospitals and
non- physi ci an provi ders;

(2) The conpany shall assune all responsibility for and
def end, indemify and hold harm ess the board of risk and insurance
managenent and the state with respect to any and all liabilities
and duties arising fromthe assets and responsibilities transferred
to the conpany pursuant to article twelve-b, chapter twenty-nine of
t hi s code;

(3) The board of risk and insurance managenent shall disburse
and pay to the conpany any funds attributable to premuns paid for
the insurance obligations transferred to the conpany pursuant to
subdivision (1) of this subsection, with earnings thereon, |ess
paid | osses and expenses, and deposited in the nedical liability
fund created by section ten, article twelve-b, chapter twenty-nine
of this code as reflected on the |edgers of the board of risk and
i nsurance nanagenent ;

(4) The board of risk and insurance managenent shall disburse
and pay to the conpany any funds in the board of risk and insurance
managenent physici ans?nutual insurance conpany account created by
section seven of this article. Al funds in this account shall be

transferred pursuant to ternms of a surplus note or other |oan
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arrangenment satisfactory to the board of risk and insurance
managenent and the insurance comm ssioner.

(c) The board of risk and insurance nanagenent shall cause an
i ndependent actuarial study to be perforned to determ ne the anount
of all paid |osses, expenses and assets associated with the
policies the board has in force pursuant to article twelve-b,
chapter twenty-nine of this code. The actuarial study shall
determ ne the paid | osses, expenses and assets associated with the
policies to be transferred to the conpany pursuant to subsection
(b) of this section and the paid |osses, expenses and assets
associated wth those policies retained by the board. The
determ nation shall not include liabilities created by issuance of
new tail insurance policies for nonphysician providers authorized
by subsection (n), section six, article twelve-b, chapter twenty-
nine of this code.

(d) The board of risk and insurance nmanagenent nmay enter into
such agreenents, including | oan agreenents, with the conpany that
are necessary to acconplish the transfers addressed in this
section.

(e) The conpany shall nmake policies of insurance available to
physicians in this state, regardl ess of practice type or specialty.

Policies issued by the conpany to each class of physicians are to

be essentially uniformin terns and conditions of coverage.
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(f) Notwi thstanding the provisions of subsection (b), (c) or
(e) of this section, the conpany nay:

(1) Establish reasonable classifications of physicians,
insured activities and exposures based on a good faith
determ nati on of relative exposures and hazar ds anong
cl assifications;

(2) Vary the limts, coverages, exclusions, conditions and
| oss-sharing provisions anong cl assifications;

(3) Establish, for an individual physician wthin a
classification, reasonable variations in the terns of coverage,
i ncluding rates, deductibles and | oss-sharing provisions, based on
the insured® prior |oss experience and current professional
training and capability; and

(4) Except with respect to policies transferred fromthe board
of risk and insurance nmanagenent under this section, refuse to
provi de insurance coverage for individual physicians whose prior
| oss experience or current professional training and capability are
such that the physician represents an unacceptable risk of loss if
coverage i s provided.

(g) The conpany shall establish reasonabl e risk nmanagenent and
continui ng education requirenents which policyhol ders nmust neet in
order to be and remain eligible for coverage.

?33-20F-10. Controlling | aw
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To the extent applicable, and when not in conflict with the
provisions of this article, the provisions of chapters thirty-one
and thirty-three of this code apply to the conpany created pursuant
to the provisions of this article. |If a provision of this article
and anot her provision of this code are in conflict, the provision
of this article controls.

?33-20F-11. Liberal construction.

This article is enacted to address a situation critical to the
citizens of the state of West Virginia by providing a nmechani smfor
t he speedy and deli berate creation of a conpany to begin offering
medical liability insurance to physicians in this state at the
earliest possible date ; and to acconplish this purpose, this
article shall be liberally construed.

ARTI CLE 25A. HEALTH MAI NTENANCE ORGANI ZATI ON ACT.
?33-25A-24. Scope of provisions; applicability of other |aws.

(a) Except as otherwise provided in this article, provisions
of the insurance | aws and provisions of hospital or nedical service
corporation laws are not applicable to any health maintenance
organi zation granted a certificate of authority under this article.

The provisions of this article shall not apply to an insurer or
hospital or nedical service corporation |icensed and regul ated
pursuant to the insurance |aws or the hospital or nedical service
corporation laws of this state except with respect to its health

mai nt enance corporation activities authorized and regulated
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pursuant to this article. The provisions of this article may not
apply to an entity properly licensed by a reciprocal state to
provi de health care services to enpl oyer groups, where residents of
West Virginia are nenbers of an enployer group, and the enpl oyer
group contract is entered into in the reciprocal state. For
purposes of this subsection, a "reciprocal state" neans a state
whi ch physically borders West Virginia and which has subscriber or
enroll ee hold harm ess requirenents substantially simlar to those
set out in section seven-a of this article.

(b) Factually accurate advertising or solicitation regarding
the range of services provided, the premuns and copaynents
charged, the sites of services and hours of operation and any other
quanti fiabl e, nonprofessional aspects of its operation by a health
mai nt enance organi zation granted a certificate of authority, or its
representative may not be construed to violate any provision of |aw
relating to solicitation or advertising by health professions:
Provided, That nothing contained in this subsection shall be
construed as authorizing any solicitation or advertising which
identifies or refers to any individual provider or nakes any
gual itative judgnment concerning any provider.

(c) Any health mai ntenance organi zati on authorized under this
article may not be considered to be practicing nedicine and is
exenpt fromthe provisions of chapter thirty of this code, relating

to the practice of nedicine.
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(d) The provisions of sections fifteen and twenty, article
four (general provisions); section nine-a, article two (one-tinme
assessnent); section seventeen, article six (nonconplying forns);
section twenty, article five (borrowing by insurers); article six-c
(guaranteed loss ratio); article seven (assets and liabilities);
article eight (investnents); article eight-a (use of clearing
corporations and federal reserve book-entry system; article nine
(adm nistration of deposits); article twelve (agents, brokers,
solicitors and excess line); section fourteen, article fifteen
(1 ndividual accident and sickness insurance); section sixteen,
article fifteen (coverage of children); section eighteen, article
fifteen (equal treatnment of state agency); section nineteen,
article fifteen (coordination of benefits with nedicaid); article
fifteen-b (uniformhealth care admnistration act); section three,
article sixteen (required policy provisions); section three-f,
article sixteen (treatment of tenporonmandi bular disorder and
crani omandi bul ar disorder); section eleven, article sixteen
(coverage of children); section thirteen, article sixteen (equal
treatnent of state agency); section fourteen, article sixteen
(coordi nation of benefits with nedicaid); article sixteen-a (group
heal th i nsurance conversion); article sixteen-d (narketing and rate
practices for small enployers); article twenty-five-c (health
mai nt enance organi zation patient  bill of rights); article

twenty-seven (insurance holding conpany systens); article
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thirty-four-a (standards and comm ssioner's authority for conpanies
considered to be in hazardous financial <condition); article
thirty-five (crimnal sanctions for failure to report inpairnent);
article thirty-seven (managi ng general agents); article thirty-nine
(di scl osure of mat eri al transacti ons); article forty-one
(privileges and immunity); and article forty-two (wonen® access to
health care) shall be applicable to any health maintenance
organi zation granted a certificate of authority under this article.

In circunstances where the code provisions made applicable to
heal th mai ntenance organi zations by this section refer to the
"insurer? the "corporation”™ or words of simlar inport, the
| anguage shall be construed to include health maintenance
or gani zat i ons.

(e) Any long-term care insurance policy delivered or issued
for delivery in this state by a health maintenance organization
shall conply with the provisions of article fifteen-a of this
chapter.

ARTI CLE 25D. PREPAID LI M TED HEALTH SERVI CE ORGANI ZATI ON ACT
?33-25D-26. Scope of provisions; applicability of other |aws.

(a) Except as otherwise provided in this article, provisions
of the insurance |aws, provisions of hospital, nedical, dental or
health service <corporation laws and provisions of  health
mai nt enance organi zation laws are not applicable to any prepaid

limted health service organization granted a certificate of
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authority under this article. The provisions of this article do
not apply to an insurer, hospital, nedical, dental or health
service corporation, or health maintenance organi zation |icensed
and regul ated pursuant to the insurance |aws, hospital, nedical,
dental or health service corporation |laws or health maintenance
organi zation laws of this state except with respect to its prepaid
limted health service corporation activities authorized and
regul ated pursuant to this article. The provisions of this article
do not apply to an entity properly licensed by a reciprocal state
to provide a limted health care service to enpl oyer groups, where
residents of West Virginia are nenbers of an enpl oyer group, and
the enployer group contract is entered into in the reciproca
state. For purposes of this subsection, a "reciprocal state" neans
a state which physically borders Wst Virginia and which has
subscriber or enrollee hold harml ess requirements substantially
simlar to those set out in section ten of this article.

(b) Factually accurate advertising or solicitation regarding
the range of services provided, the premuns and copaynents
charged, the sites of services and hours of operation and any ot her
qguanti fi abl e, nonprofessional aspects of its operation by a prepaid
limted health service organization granted a certificate of
authority, or its representative do not violate any provision of
law relating to solicitation or advertising by health professions:

Provi ded, That nothing contained in this subsection authorizes any
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solicitation or advertising which identifies or refers to any
i ndi vi dual provider or nmakes any qualitative judgnment concerning
any provider.

(c) Any prepaid limted health service organizati on authorized
under this article is not considered to be practicing nedicine and
is exenpt from the provision of chapter thirty of this code

relating to the practice of nedicine.

(d) The provisions of section nine, article two, exam nations;
section nine-a, article two, one-tinme assessnent; section thirteen,
article two, hearings; sections fifteen and twenty, article four,
general provisions; section twenty, article five, borrow ng by
insurers; section seventeen, article six, nonconplying fornmns;
article six-c, guaranteed loss ratio; article seven, assets and
liabilities; article eight, investnents; article eight-a, use of
clearing corporations and federal reserve book-entry system
article ni ne, adm ni stration of deposits; article ten,
rehabilitation and liquidation; article twelve, agents, brokers,
solicitors and excess line; section fourteen, article fifteen,
i ndi vidual accident and sickness insurance; section sixteen,
article fifteen, coverage of children; section eighteen, article
fifteen, equal treatnent of state agency; section nineteen, article
fifteen, coordination of benefits wth nedicaid; article fifteen-Db,

uniform health care admnistration act; section three, article
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sixteen, required policy provisions; section eleven, article
si xteen, coverage of children; section thirteen, article sixteen,
equal treatnent of state agency; section fourteen, article sixteen,
coordination of benefits with nmedicaid; article sixteen-a, group
heal th i nsurance conversion; article sixteen-d, marketing and rate
practices for small enployers; article twenty-seven, insurance
hol di ng conpany systens; article thirty-three, annual audited
financial report; article thirty-four, admnistrative supervi sion;
article thirty-four-a, standards and comm ssioner® authority for
conpanies considered to be in hazardous financial condition;
article thirty-five, crimnal sanctions for failure to report
inpairment; article thirty-seven, managi ng general agents; article
thirty-nine, disclosure of material transactions; and article
forty-one, privileges and immunity, all of this chapter are
applicable to any prepaid |imted health service organization
granted a certificate of authority wunder this article. I n
ci rcunst ances where the code provisions made applicable to prepaid
[imted health service organizations by this section refer to the
"insurer? the "corporation”™ or words of simlar inport, the
| anguage includes prepaid limted health service organizations.
(e) Any long-term care insurance policy delivered or issued
for delivery in this state by a prepaid |[imted health service
organi zation shall conply with the provisions of article fifteen-a

of this chapter.
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(f) A prepaid |limted health service organization granted a
certificate of authority under this article is exenpt from paying
muni ci pal busi ness and occupation taxes on gross incone it receives
fromits enrollees, or from their enployers or others on their
behal f, for health care itenms or services provided directly or
indirectly by the prepaid limted health service organization.

CHAPTER 38. LI ENS.
ARTI CLE 10. FEDERAL TAX LI ENS; ORDERS AND DECREES | N BANKRUPTCY.
738-10-4. Exenptions of property in bankruptcy proceedings.

Pursuant to the provisions of 11 U S. C  2522(b)(1), this
state specifically does not authorize debtors who are domciled in
this state to exenpt the property specified under the provisions of
11 U. S. C. 7522(d).

Any person who files a petition under the federal bankruptcy
law may exenpt from property of the estate in a bankruptcy
proceedi ng the follow ng property:

(a) The debtor's interest, not to exceed twenty-five thousand
dollars in value, in real property or personal property that the
debtor or a dependent of the debtor uses as a residence, in a
cooperative that owns property that the debtor or a dependent of
the debtor uses as a residence or in a burial plot for the debtor
or a dependent of the debtor: Provided, That when the debtor is a
physician licensed to practice nedicine in this state under article

three or article fourteen, chapter thirty of this code, and has
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comenced a bankruptcy proceeding in part due to a verdict or
judgnent entered in a nmedical professional liability action, if the
physi ci an has current nmedical mal practice insurance in the anount
of at least one mllion dollars for each occurrence, the debtor
physician® interest that is exenpt under this subsection may exceed
twenty-five thousand dollars in value but may not exceed two
hundred fifty thousand dollars per househol d.

(b) The debtor's interest, not to exceed two thousand four
hundred dollars in value, in one notor vehicle.

(c) The debtor's interest, not to exceed four hundred dollars
in value in any particular item in household furnishings,
househol d goods, wearing apparel, appliances, books, aninmals, crops
or nusical instrunents that are held primarily for the personal
famly or household use of the debtor or a dependent of the debtor:

Provi ded, That the total amount of personal property exenpted
under this subsection may not exceed ei ght thousand doll ars.

(d) The debtor's interest, not to exceed one thousand doll ars
in value, in jewelry held primarily for the personal, famly or
househol d use of the debtor or a dependent of the debtor.

(e) The debtor's interest, not to exceed in value eight
hundred dollars plus any unused anount of the exenption provided
under subsection (a) of this section in any property.

(f) The debtor's interest, not to exceed one thousand five

hundred dollars in value, in any inplenents, professional books or
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tools of the trade of the debtor or the trade of a dependent of the
debt or.

(g) Any unneasured life insurance contract owned by the
debtor, other than a credit life insurance contract.

(h) The debtor's interest, not to exceed in value eight
thousand dollars |ess any anmount of property of the estate
transferred in the manner specified in 11 U S. C 542(d), in any
accrued dividend or interest wunder, or Jloan value of, any
unmeasured |ife insurance contract owned by the debtor under which
the insured is the debtor or an individual of whomthe debtor is a
dependent .

(i) Professionally prescribed health aids for the debtor or a
dependent of the debtor.

(J) The debtor's right to receive:

(1) A social security benefit, unenploynment conpensation or a
| ocal public assistance benefit;

(2) A veterans' benefit;

(3) Adisability, illness or unenploynent benefit;

(4) Alinony, support or separate naintenance, to the extent
reasonably necessary for the support of the debtor and any
dependent of the debtor;

(5) A paynent under a stock bonus, pension, profit sharing,
annuity or simlar plan or contract on account of illness,

disability, death, age or length of service, to the extent
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reasonably necessary for the support of the debtor and any
dependent of the debtor, and funds on deposit in an individua
retirement account (IRA), including a sinplified enployee pension
(SEP) regardl ess of the anmpbunt of funds, unless:

(A) The plan or contract was established by or wunder the
auspi ces of an insider that enployed the debtor at the tinme the
debtor's rights under the plan or contract arose;

(B) The paynent is on account of age or |ength of service;

(C© The plan or contract does not qualify under Section
401(a), 403(a), 403(b), 408 or 409 of the Internal Revenue Code of
1986; and

(D) Wth respect to an individual retirenment account,
including a sinplified enpl oyee pension, the anobunt is subject to
t he excise tax on excess contributions under Section 4973 and/or
Section 4979 of the Internal Revenue Code of 1986, or any successor
provi si ons, regardl ess of whether the tax is paid.

(k) The debtor's right to receive or property that is
traceabl e to:

(1) An award under a crime victims reparation |aw,

(2) A paynent on account of the wongful death of an
i ndi vidual of whom the debtor was a dependent, to the extent
reasonably necessary for the support of the debtor and any

dependent of the debtor;
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(3) A paynent under a life insurance contract that insured the
life of an individual of whom the debtor was a dependent on the
date of the individual's death, to the extent reasonably necessary
for the support of the debtor and any dependent of the debtor;

(4) A paynent, not to exceed fifteen thousand dollars on
account of personal bodily injury, not including pain and suffering
or conpensation for actual pecuniary |oss, of the debtor or an
i ndi vi dual of whomthe debtor is a dependent;

(5) A paynent in conpensation of |oss of future earnings of
the debtor or an individual of whom the debtor is or was a
dependent, to the extent reasonably necessary for the support of
t he debtor and any dependent of the debtor;

(6) Paynents made to the prepaid tuition trust fund or to the
savings plan trust fund, including earnings, in accordance wth
article thirty, chapter eighteen of this code on behalf of any
beneficiary.

CHAPTER 55. ACTIONS, SU TS AND ARBI TRATI ON; JUDI Cl AL SALE.
ARTI CLE 7B. MEDI CAL PROFESSI ONAL LI ABI LITY.
?55-7B-1. Legislative findings and decl aration of purpose.

The Legi slature hereby finds and declares that the citizens of
this state are entitled to the best nedical care and facilities
avail able and that health care providers offer an essential and

basi c service which requires that the public policy of this state
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encourage and facilitate the provision of such service to our
citizens;

That as in every human endeavor the possibility of injury or
death from negligent conduct commands that protection of the public
served by health care providers be recognized as an inportant state
i nterest;

That our system of litigation is an essential conponent of
this state® interest in providing adequate and reasonable
conpensation to those persons who suffer frominjury or death as a
result of professional negligence, and any limtation placed on
this system nust be bal anced with and considerate of the need to
fairly conpensate patients who have been injured as a result of
negl i gent and inconpetent acts by health care providers;

That liability insurance is a key part of our system of
litigation, affording conpensation to the injured while fulfilling
the need and fairness of spreading the cost of the risks of injury;

That a further inportant conponent of these protections is the
capacity and willingness of health care providers to nonitor and
effectively control their professional conpetency, so as to protect
the public and insure to the extent possible the highest quality of
care;

That it is the duty and responsibility of the Legislature to
bal ance the rights of our individual citizens to adequate and

reasonabl e conpensation with the broad public interest in the
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provi sion of services by qualified health care providers and health
care facilities who can thenselves obtain the protection of
reasonably priced and extensive liability coverage;

That in recent years, the cost of insurance coverage has risen
dramatically while the nature and extent of coverage has
di m ni shed, leaving the health care providers, the health care
facilities and the injured without the full benefit of professional
l[iability insurance coverage;

That many of the factors and reasons contributing to the
increased cost and dimnished availability of professional
l[iability insurance arise fromthe historic inability of this state
to effectively and fairly regulate the insurance industry so as to
guarantee our citizens that rates are appropriate, that purchasers
of i1nsurance coverage are not treated arbitrarily and that rates
refl ect the conpetency and experience of the insured health care
providers and health care facilities;

That the unpredictable nature of traumatic injury health care
services often result in a greater Ilikelihood of unsatisfactory
patient outcones, a higher degree of patient and patient famly
di ssatisfaction and frequent nmalpractice clains, creating a
financial strain on the trauma care system of our state, increasing
costs for all users of the trauma care system and inpacting the
availability of these services, requires appropriate and bal anced

limtations on the rights of persons asserting clains against
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trauma care health care providers, this balance nust guarantee
avai lability of trauma care services while mandating that these
services neet all national standards of care, to assure that our
health care resources are being directed towards providing the best
trauma care avail able; and

That the cost of liability insurance coverage has continued to
rise dramatically, resulting in the state® |oss and threatened | oss
of physicians, which, together with other costs and taxation
incurred by health care providers in this state, have created a
conpetitive disadvantage in attracting and retaining qualified
physi ci ans and ot her health care providers.

The Legislature further finds that nedical liability issues
have reached critical proportions for the state's long-termhealth
care facilities, as: (1) Medical liability insurance premuns for
nursing hones in West Virginia continue to increase and t he nunber
of clains per bed has increased significantly; (2) the cost to the
state nmedicaid program as a result of such higher prem uns has
grown considerably in this period; (3) current nedical liability
prem um costs for some nursing hones constitute a significant
percentage of the anobunt of coverage; (4) these high costs are
| eading sone facilities to consider dropping nedical liability
i nsurance coverage altogether; and (5) the nedical liability

i nsurance crisis for nursing hones may soon result in a reduction
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of the nunber of beds available to citizens in need of |ong-term
care.

Therefore, the purpose of this article is to provide for a
conprehensive resolution of the matters and factors which the
Legi slature finds nust be addressed to acconplish the goals set
forth in this section. In so doing, the Legislature has determ ned
that reforns in the common | aw and statutory rights of our citizens
must be enacted together as necessary and nutual ingredients of the
appropriate legislative response relating to:

(1) Conpensation for injury and deat h;

(2) The regulation of rate making and other practices by the
l[tability insurance industry, including the formation of a
physi ci ans?nmut ual insurance conpany and establishment of a fund to
assure adequate conpensation to victins of mal practice; and

(3) The authority of medical licensing boards to effectively
regul ate and discipline the health care providers under such board.
?55-7B-2. Definitions.

(a) "Board" neans the state board of risk and insurance
managenent ;

(b) "Collateral source" neans a source of benefits or
advant ages for economc loss that the claimant has received from

(1) Any federal or state act, public program or insurance
whi ch provi des paynents for nedical expenses, disability benefits,

i ncl udi ng workers?conpensation benefits, or other simlar benefits.

118



Benefits payabl e under the Social Security Act are not considered
paynments from collateral sources except for Social Security
disability benefits directly attributable to the nmedical injury in
qguesti on;

(2) Any contract or agreenent of any group, organization,
partnership or corporation to provide, pay for or reinburse the
cost of medical, hospital, dental, nursing, rehabilitation, therapy
or other health care services or provide simlar benefits;

(3) Any group accident, sickness or inconme disability
i nsurance, any casualty or property insurance (including autonobile
and homeowner s?insurance) which provides nedical benefits, incone
repl acenent or disability coverage, or any other simlar insurance
benefits, except life insurance, to the extent that soneone ot her
than the insured, including the insured® enployer, has paid all or
part of the prem um or made an econom c contribution on behal f of
the plaintiff; or

(4) Any contractual or voluntary wage continuation plan
provi ded by an enpl oyer or otherw se, or any other systemintended
to provide wages during a period of disability.

(c) Zonsuner price index?neans the nost recent consuner price
i ndex for all consuners published by the United States departnent
of | abor.

(d) “Energency condition? neans any acute traumatic injury or

acute nedical condition which, according to standardi zed criteria
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for triage, involves a significant risk of death or the
precipitation of significant conplications or disabilities,
i mpai rment of bodily functions, or, with respect to a pregnant
woman, a significant risk to the health of the unborn child.

(e)"Health care" neans any act or treatnent perforned or
furni shed, or which should have been perforned or furnished, by any
health care provider for, to or on behalf of a patient during the
patient's nedical care, treatnent or confinenent.

(f) "Health care facility" nmeans any clinic, hospital,
nursing hone, or assisted living facility, including personal care
home, residential care conmunity and residential board and care
hone, or behavioral health care facility or conprehensive community
mental health/nmental retardation center, in and |licensed by the
state of West Virginia and any state operated institution or clinic
provi di ng heal th care.

(g "Health care provider"™ neans a person, partnership,
corporation, professional limted liability conpany, health care
facility or institution |licensed by, or certified in, this state or
anot her state, to provide health care or professional health care
services, including, but not [imted to, a physician, osteopathic
physi ci an, hospital, dentist, registered or licensed practica
nurse, optonetrist, podiatrist, chiropractor, physical therapist |,

psychol ogi st, energency nedi cal services authority or agency, or

120



an officer, enployee or agent thereof acting in the course and
scope of such officer®, enployee® or agent 3 enpl oynent.

(h) "Medical injury" nmeans injury or death to a patient
arising or resulting fromthe rendering of or failure to render
heal th care.

(i) "Medical professional liability" neans any liability for
damages resulting fromthe death or injury of a person for any tort
or breach of contract based on health care services rendered, or
whi ch shoul d have been rendered, by a health care provider or
health care facility to a patient.

(j) Medical professional liability insurance? neans a contract
of insurance or any actuarially sound self-funding program that
pays for the legal liability of a health care facility or health
care provider arising from a claim of nedical professional
liability.

(k) "Noneconomc |oss" neans |osses, including, but not
limted to, pain, suffering, nental anguish and grief.

(1) "Patient" nmeans a natural person who receives or should
have received health care from a licensed health care provider
under a contract, expressed or inplied.

(m Plaintiff?nmeans a patient or representative of a patient
who brings an action for nedical professional liability under this

article.
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(n) "Representative" neans the spouse, parent, guardi an,
trustee, attorney or other |egal agent of another.
?55-7B-3. Elenents of proof.

(a) The follow ng are necessary elenments of proof that an
injury or death resulted fromthe failure of a health care provider
to follow the accepted standard of care:

(1) The health care provider failed to exercise that degree of
care, skill and learning required or expected of a reasonable,
prudent health care provider in the profession or class to which
the health care provider belongs acting in the sane or simlar
ci rcunst ances; and

(2) Such failure was a proxi mate cause of the injury or death.

(b) If the plaintiff proceeds on the ?o0ss of chance?theory,
i.e., that the health care provider® failure to follow the accepted
standard of care deprived the patient of a chance of recovery or
increased the risk of harmto the patient which was a substanti al
factor in bringing about the ultimate injury to the patient, the
plaintiff nust also prove, to a reasonable degree of nedical
probability, that following the accepted standard of care would
have resulted in a greater than twenty-five percent chance that the
patient woul d have had an i nproved recovery or woul d have survived.
?55-7B-6. Prerequisites for filing an action against a health care

provi der; procedures; sanctions.
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(a) Notw thstanding any other provision of this code, no
person may file a nedical professional liability action against any
heal th care provider w thout conplying with the provisions of this
section.

(b) At least thirty days prior to the filing of a nedica
professional liability action against a health care provider, the
clai mant shall serve by certified nmail, return receipt requested, a
notice of claimon each health care provider the claimant wll join
in litigation. The notice of claim shall include a statenent of
the theory or theories of liability upon which a cause of action
may be based, and a list of all health care providers and health
care facilities to whom notices of claimare being sent, together
with a screening certificate of merit. The screening certificate
of merit shall be executed under oath by a health care provider
qualified as an expert under the West Virginia rules of evidence
and shall state with particularity: (1) The expert® famliarity
with the applicable standard of care in issue; (2) the expert?
qualifications; (3) the expert® opinion as to how the applicable
standard of care was breached; and (4) the expert® opinion as to
how the breach of the applicable standard of care resulted in
injury or death. A separate screening certificate of nmerit nust be
provided for each health care provider against whom a claimis
asserted. The person signing the screening certificate of nerit

shall have no financial interest in the underlying claim but may
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participate as an expert wtness in any judicial proceeding.
Nothing in this subsection may be construed to |limt the
application of rule 15 of the rules of civil procedure.

(c) Notwi thstanding any provision of this code, if a clai mant
or his or her counsel, believes that no screening certificate of
merit is necessary because the cause of action is based upon a
wel | -established | egal theory of liability which does not require
expert testinony supporting a breach of the applicable standard of
care, the claimant or his or her counsel, shall file a statenent
specifically setting forth the basis of the alleged liability of
the health care provider in lieu of a screening certificate of
merit.

(d) If aclaimant or his or her counsel has insufficient tine
to obtain a screening certificate of nerit prior to the expiration
of the applicable statute of limtations, the claimnt shall conply
with the provisions of subsection (b) of this section except that
the claimant or his or her counsel shall furnish the health care
provider with a statenent of intent to provide a screening
certificate of nerit within sixty days of the date the health care
provi der receives the notice of claim

(e) Any health care provider who receives a notice of claim
pursuant to the provisions of this section may respond, in witing,
to the claimant or his or her counsel within thirty days of receipt

of the claimor within thirty days of receipt of the screening
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certificate of nerit if the claimant is proceedi ng pursuant to the
provi sions of subsection (d) of this section. The response nmay
state that the health care provider has a bona fide defense and the
name of the health care provider?® counsel, if any.

(f) Upon receipt of the notice of claimor of the screening
certificate of nerit, if the claimant is proceedi ng pursuant to the
provi sions of subsection (d) of this section, the health care
provider is entitled to pre-litigation nediation before a qualified
medi at or upon witten demand to the clai mant.

(g) If the health care provider demands nedi ation pursuant to
the provisions of subsection (f) of this section, the nediation
shall be concluded within forty-five days of the date of the
witten demand. The nediation shall otherwi se be conducted
pursuant to rule 25 of the trial court rules, unless portions of
the rule are clearly not applicable to a nediation conducted prior
tothe filing of a conplaint or unless the suprene court of appeals
promul gates rules governing nediation prior to the filing of a
conplaint. |If nmediation is conducted, the claimant nmay depose the
heal th care provider before nediation or take the testinony of the
heal th care provider during the nediation.

(h) Except as otherw se provided in this subsection, any
statute of |[imtations applicable to a cause of action against a
health care provider upon whom notice was served for alleged

medi cal professional liability shall be tolled from the date of
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mail of a notice of claimto thirty days following receipt of a
response to the notice of claim thirty days from the date a
response to the notice of claimwould be due, or thirty days from
the receipt by the claimant of witten notice from the nediator
that the nediation has not resulted in a settlenent of the alleged
claimand that nediation is concluded, whichever |ast occurs. If a
claimant has sent a notice of claimrelating to any injury or death
to nore than one health care provider, any one of whom has denmanded
medi ati on, then the statute of limtations shall be tolled with
respect to, and only with respect to, those health care providers
to whomthe claimant sent a notice of claimto thirty days fromthe
receipt of the claimant of witten notice fromthe nedi ator that
the nedi ation has not resulted in a settlenent of the alleged claim
and that nediation is concl uded.

(i) Notw thstandi ng any other provision of this code, a notice
of claim a health care provider® response to any notice claim a
screening certificate of nerit and the results of any nediation
conducted pursuant to the provisions of this section are
confidential and are not adm ssible as evidence in any court
proceedi ng unl ess the court, upon hearing, determnes that failure
to disclose the contents woul d cause a m scarriage of justice.
?55-7B-7. Testinony of expert witness on standard of care.

(a) The applicable standard of care and a defendant's failure

to neet the standard of care, if at issue, shall be established in

126



medi cal professional liability cases by the plaintiff by testinony
of one or nore know edgeable, conpetent expert wtnesses if
required by the court. Expert testinony may only be admtted in
evidence if the foundation therefor is first laid establishing
that: (1) The opinion is actually held by the expert w tness; (2)
the opinion can be testified to wth reasonable nedica
probability; (3) the expert wtness possesses professional
know edge and expertise coupled with know edge of the applicable
standard of care to which his or her expert opinion testinony is
addressed; (4) the expert witness maintains a current |license to
practice nmedicine with the appropriate licensing authority of any
state of the United States: Provi ded, That the expert w tness?
I i cense has not been revoked or suspended in the past year in any
state; and (5) the expert witness is engaged or qualified in a
medical field in which the practitioner has experience and/or
training in diagnosing or treating injuries or conditions simlar
to those of the patient. If the wtness neets all of these
qualifications and devoted, at the tinme of the nedical injury,
sixty percent of his or her professional time annually to the
active clinical practice in his or her nedical field or specialty,
or to teaching in his or her nedical field or speciality in an
accredited university, there shall be a rebuttable presunption that
the witness is qualified as an expert. The parties shall have the

opportunity to inpeach any witness?qualifications as an expert
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Fi nancial records of an expert wtness are not discoverable or
rel evant to prove the anmount of tinme the expert w tness spends in
active practice or teaching in his or her nmedical field unless good
cause can be shown to the court.

(b) Nothing contained in this section nay be construed to
limt atrial court® discretion to determ ne the conpetency or | ack
of conpetency of a witness on a ground not specifically enunerated
in this section.

?55-7B-8. Limt on liability for noneconom c | oss.

(a) In any professional liability action brought against a
heal th care provider pursuant to this article, the maxi num anount
recoverabl e as conpensatory damages for noneconom ¢ | oss shall not
exceed two hundred fifty thousand dollars per occurrence,
regardl ess of the nunber of plaintiffs or the nunber of defendants
or, in the case of wongful death, regardless of the nunber of
di stributees, except as provided in subsection (b) of this article.

(b) The plaintiff may recover conpensatory damages for
noneconomc loss in excess of the limtation described in
subsection (a) of this section, but not in excess of five hundred
t housand dol lars for each occurrence, regardl ess of the nunber of
plaintiffs or the nunber of defendants or, in the case of w ongful
deat h, regardl ess of the nunber of distributees, where the damages
for noneconomc |osses suffered by the plaintiff were for: (1)

Wongful death; (2) permanent and substantial physical deformty,
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| oss of use of a linb or loss of a bodily organ system or (3)
per mmnent physical or nental functional injury that permanently
prevents the injured person frombeing able to independently care
for hinself or herself and performlife sustaining activities.

(c) On the first of January, two thousand four, and in each
year thereafter, the Iimtation for conpensatory damages contai ned
in subsections (a) and (b) of this section shall increase to
account for inflation by an anobunt equal to the consuner price
i ndex published by the United States departnent of |abor, up to
fifty percent of the amounts specified in subsections (b) and (c)
as a limtation of conpensatory nonecononi ¢ danages.

(d) The |imtations on nonecononm c damges contained in
subsections (a), (b), (c) and (e) of this section are not avail abl e
to any defendant in an action pursuant to this article which does
not have nedi cal professional liability insurance in the anmount of
at least one mllion dollars per occurrence covering the nedical
injury which is the subject of the action.

(e) If subsection (a) or (b) of this section, as enacted
during the regular session of the Legislature, two thousand three,
or the application thereof to any person or circunstance, is found
by a court of law to be unconstitutional or otherwi se invalid, the
maxi mum anount recoverable as damages for noneconomc loss in a

professional liability action brought against a health care
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provider under this article shall thereafter not exceed one million
dol | ars.
?55-7B-9. Several liability.

(a) In the trial of a nedical professional liability action
under this article involving multiple defendants, the trier of fact
shall report its findings on a form provided by the court which
contai ns each of the possible verdicts as determned by the court.
Unl ess otherw se agreed by all the parties to the action, the jury
shall be instructed to answer special interrogatories, or the
court, acting without a jury, shall make findings as to:

(1) The total anobunt of conpensatory damages recoverabl e by
the plaintiff;

(2) The portion of the damages that represents damages for
noneconom c | 0ss;

(3) The portion of the damages that represents damages for
each category of econom c |oss;

(4) The percentage of fault, if any, attributable to each
plaintiff; and

(5) The percentage of fault, if any, attributable to each of
t he def endants.

(b) I'n assessing percentages of fault, the trier of fact shal
consider only the fault of the parties in the litigation at the
time the verdict is rendered and shall not consider the fault of

any ot her person who has settled a claimwith the plaintiff arising
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out of the sanme nedical injury. Provided, That, upon the creation
of the patient injury conpensation fund provided for in article
twel ve-c, chapter twenty-nine of this code, or of sone other
mechani sm for conpensating a plaintiff for any anount of econom c
damages awarded by the trier of fact which the plaintiff has been
unable to collect, the trier of fact shall, in assessing
percentages of fault, consider the fault of all alleged parties,
including the fault of any person who has settled a claimwth the
plaintiff arising out of the same nedical injury.

(c) If the trier of fact renders a verdict for the plaintiff,
the court shall enter judgnent of several, but not joint, liability
agai nst each defendant in accordance with the percentage of fault
attributed to the defendant by the trier of fact.

(d) To determ ne the anount of judgnent to be entered agai nst
each defendant, the court shall first, after adjusting the verdict
as provided in section nine-a of this article, reduce the adjusted
verdict by the anmount of any pre-verdict settlement arising out of
the sanme nedical injury. The court shall then, with regard to
each defendant, multiply the total anmount of damages remaining,
wth interest, by the percentage of fault attributed to each
defendant by the trier of fact. The resulting anount of danmages,
together with any post-judgnent interest accrued, shall be the

maxi mum r ecover abl e agai nst the defendant.
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(e) Upon the creation of the patient injury conpensation fund
provided for in article twelve-c, chapter twenty-nine of this code,
or of some other nechanism for conpensating a plaintiff for any
anount of econom ¢ damages awarded by the trier of fact which the
plaintiff has been wunable to <collect, the court shall, in
determ ning the anount of judgnent to be entered against each
defendant, first nmultiply the total anmount of damages, wth
interest, recoverable by the plaintiff by the percentage of each
defendant® fault and that anount, together with any post-judgnment
interest accrued, is the nmaxinmum recoverable against said
defendant. Prior to the court® entry of the final judgnent order
as to each defendant agai nst whom a verdi ct was rendered, the court
shal |l reduce the total jury verdict by any anmounts received by a
plaintiff in settlenment of the action. When any defendant B
percentage of the verdict exceeds the remaining anmounts due
plaintiff after the mandatory reductions, each defendant shall be
liable only for the defendant® pro rata share of the remai nder of
the verdict as calculated by the court from the renaining
defendants to the action. The plaintiff® total award may never
exceed the jury® verdict less any statutory or court-ordered
reducti ons.

(f) Nothing in this section is neant to elimnate or di mnish
any defenses or inmunities which exist as of the effective date of

this section, except as expressly noted in this section.
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(g) Nothing in this article is neant to preclude a health care
provider from being held responsible for the portion of fault
attributed by the trier of fact to any person acting as the health
care provider® agent or servant or to preclude inposition of fault
otherwise inputable or attributable to the health care provider
under clainms of vicarious liability. A health care provider may
not be held vicariously liable for the acts of a nonenpl oyee
pursuant to a theory of ostensible agency unless the all eged agent
does not maintain professional liability insurance covering the
medi cal injury which is the subject of the action in the aggregate
anount of at |least one mllion dollars.

?55-7B-9a. Reduction in conpensatory damages for econom c | osses
for paynents fromcollateral sources the same injury.

(a) In any action arising after the effective date of this
section, a defendant who has been found liable to the plaintiff for
damages for nedical care, rehabilitation services, |ost earnings or
ot her econom c | osses nay present to the court, after the trier of
fact has rendered a verdict, but before entry of judgnent, evidence
of paynents the plaintiff has received for the sanme injury from
col l ateral sources.

(b) I'n any hearing pursuant to subsection (a) of this section,
the defendant may present evidence of future paynents from
collateral sources if the court determnes that: (1) There is a

preexi sting contractual or statutory obligation on the collateral
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source to pay the benefits; (2) the benefits, to a reasonable
degree of certainty, will be paid to the plaintiff for expenses the
trier of fact has determined the plaintiff will incur in the
future; and (3) the amount of the future expenses is readily
reduci ble to a sum certain.

(c) In the hearing pursuant to subsection (a) of this section,
the plaintiff may present evidence of the value of paynents or
contributions he or she has made to secure the right to the
benefits paid by the collateral source.

(d) After hearing the evidence presented by the parties, the
court shall make the follow ng findings of fact:

(1) The total amount of danmages for economc |oss found by the
trier of fact;

(2) The total anount of damages for each category of economc
| oss found by the trier of fact;

(3) The total amount of allowable collateral source paynents
received or to be received by the plaintiff for the nedical injury
whi ch was the subject of the verdict in each category of economc
| oss; and

(4) The total anount of any prem uns or contributions paid by
the plaintiff in exchange for the collateral source paynents in
each category of economc loss found by the trier of fact.

(e) The court shall subtract the total premuns the plaintiff

was found to have paid in each category of economc |loss fromthe
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total collateral source benefits the plaintiff received with regard
to that category of economc loss to arrive at the net anount of
col | ateral source paynents.

(f) The court shall then subtract the net anmount of collatera
source paynents received or to be received by the plaintiff in each
category of economc loss fromthe total anmount of damages awarded
the plaintiff by the trier of fact for that category of economc
loss to arrive at the adjusted verdict.

(g) The court shall not reduce the verdict rendered by the
trier of fact in any category of economc loss to reflect:

(1) Anmounts paid to or on behalf of the plaintiff which the
collateral source has a right to recover fromthe plaintiff through
subrogation, |ien or reinbursenent;

(2) Anpbunts in excess of benefits actually paid or to be paid
on behalf of the plaintiff by a collateral source in a category of
econom ¢ | oss;

(3) The proceeds of any individual disability or incone
repl acenent insurance paid for entirely by the plaintiff;

(4) The assets of the plaintiff or the nenbers of the
plaintiff3 imediate famly; or

(5) A settlenent between the plaintiff and another tortfeasor.

(h) After determ ning the anount of the adjusted verdict, the
court shall enter judgnent in accordance with the provisions of

section ni ne.
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?55-7B-9b. Limtations on third-party clains.

An action may not be maintained against a health care provider
pursuant to this article by or on behalf of a third-party
nonpatient for rendering or failing to render health care services
to a patient whose subsequent act is a proximte cause of injury or
death to the third party unless the health care provider rendered
or failed to render health care services in willful and wanton or
reckl ess disregard of a foreseeable risk of harmto third persons.

Nothing in this section shall be construed to prevent the personal
representative of a deceased patient from maintaining a w ongful
death action on behal f of such patient pursuant to article seven of
this chapter or to prevent a derivative claim for |oss of
consortiumarising frominjury or death to the patient arising from
t he negligence of a health care provider within the neaning of this
article.
55-7B-9c. Limt on liability for treatnment of energency conditions

for which patient is admtted to a designated trauma
center; exceptions; energency rules.

(a) I'n any action brought under this article for injury to or
death of a patient as a result of health care services or
assi stance rendered in good faith and necessitated by an energency
condition for which the patient enters a health care facility
designated by the office of energency nedical services as a traum

center, including health care services or assistance rendered in
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good faith by a |icensed EM5S agency or an enpl oyee of an |icensed
EMS agency, the total anount of civil danmages recoverabl e shall not
exceed five hundred thousand dollars, exclusive of interest
conputed fromthe date of judgnent.

(b) The limtation of liability in subsection (a) of this
section also applies to any act or omssion of a health care
provider in rendering continued care or assistance in the event
that surgery is required as a result of the enmergency condition
within a reasonable tinme after the patient® condition is
stabilized.

(c) The limtation on liability provided under subsection (a)
of this section does not apply to any act or om ssion in rendering
care or assistance which: (1) Cccurs after the patient® condition
is stabilized and the patient is capable of receiving nedica
treatnent as a nonenergency patient; or (2) is unrelated to the
ori ginal energency condition.

(d) I'n the event that: (1) A physician provides follow up
care to a patient to whomthe physician rendered care or assistance
pursuant to subsection (a) of this section; and (2) a nedical
condition arises during the course of the followup care that is
directly related to the original enmergency condition for which care
or assistance was rendered pursuant to said subsection, there is
rebuttabl e presunption that the nmedical condition was the result of

the original energency condition and that the limtation on
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liability provided by said subsection applies with respect to that
medi cal condition.

(e) There is a rebuttable presunption that a nedical condition
which arises in the course of followup care provided by the
designated trauna center health care provider who rendered good
faith care or assistance for the original energency condition is
directly related to the original enmergency condition where the
followup care is provided within a reasonable tine after the
patient3 adm ssion to the designated trauma center

(f) The limtation on liability provided under subsection (a)
of this section does not apply where health care or assistance for
the energency condition is rendered:

(1) I'n willful and wanton or reckless disregard of a risk of
harmto the patient; or

(2) In clear violation of established witten protocols for
triage and enmergency health care procedures devel oped by the office
of emergency nedi cal services in accordance wi th subsection (e) of
this section. In the event that the office of energency nedica
services has not developed a witten triage or energency nedi cal
protocol by the effective date of this section, the limtation on
liability provided under subsection (a) of this section does not
apply where health care or assistance is rendered under this
section in violation of nationally recogni zed standards for triage

and energency health care procedures.
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(g) The office of energency nedical services shall, prior to
the effective date of this section, develop a witten protocol
specifying recognized and accepted standards for triage and
energency health care procedures for treatnment of energency
condi ti ons necessitating adm ssion of the patient to a designated
trauma center

(h) In its discretion, the office of enmergency nedical
services may grant provisional trauma center status for a period of
up to one year to a health care facility applying for designated
trauma center status. A facility given provisional trauma center
status is eligible for the Iimtation on liability provided in
subsection (a) of this section. |If, at the end of the provisional
period, the facility has not been approved by the office of
energency nedical services as a designated trauma center, the
facility will no longer be eligible for the [imtation on liability
provided in subsection (a) of this section.

(i) The conmm ssioner of the bureau for public health nmay grant
an applicant for designated trauma center status a one-tinme only
extensi on of provisional trauma center status, upon subm ssion by
the facility of a witten request for extension, acconpanied by a
detail ed explanation and plan of action to fulfill the requirenents
for a designated trauma center. |[If, at the end of the six-nonth
period, the facility has not been approved by the office of

energency nedical services as a designated trauma center, the
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facility will no | onger have the protection of the limtation on
l[iability provided in subsection (a) of this section.

(j) If the office of enmergency nedical services determ nes
that a health care facility no |l onger neets the requirenents for a
designated trauma center, it shall revoke the designation, at which
tinme the limtation on liability established by subsection (a) of
this section shall cease to apply to that health care facility for
services or treatnent rendered thereafter

(k) The Legislature hereby finds that an energency exists
conpel ling pronul gation of an energency rule, consistent wth the
provi sions of this section, governing the criteria for designation
of a facility as a trauma center or provisional trauma center and
i npl ementation of a statew de trauma/energency care system The
Legi slature therefore directs the secretary of the departnent of
heal th and human resources to file, on or before the first day of
July, two thousand three, energency rules specifying the criteria
for designation of a facility as a traunma center or provisiona
trauma center in accordance with nationally accepted and recogni zed
standards and governing the inplenmentation of a statew de
trauma/ energency care system The rul es governing the statew de
trauma/ energency care systemshall include, but not be limted to:

(1) System design, organizational structure and operation,
including integration with the existing energency nedi cal services

syst em
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(2) Regulation of facility designation, categorization and
credentialing, including the establishnment and collection of
reasonabl e fees for designation; and

(3) System accountability, including nedical review and audit
to assure system quality. Any nedical review committees
established to assure system quality shall include all |evels of
care, including energency nedical service providers, and both the
review conmttees and the providers shall qualify for all the
rights and protections established in article three-c, chapter
thirty of this code.

?55-7B-10. Effective date; applicability of provisions.

(a) The provisions of House Bill 149, enacted during the first
extraordi nary session of the Legislature, 1986, shall be effective
at the same tine that the provisions of Enrolled Senate Bill 714,
enacted during the Regul ar session, 1986, becone effective, and the
provisions of said House Bill 149 shall be deened to anmend the
provisions of Enrolled Senate Bill 714. The provisions of this
article shall not apply to injuries which occur before the
effective date of this said Enrolled Senate Bill 714.

The anendnents to this article as provided in House Bill 601
enacted during the sixth extraordinary session of the Legislature,
two thousand one, apply to all causes of action alleging nedical
professional liability which are filed on or after the first day of

March, two t housand two.
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(b) The anendnents to this article provided in Enrolled
Comm ttee Substitute for House bill No. 2122 during the regular
session of the Legislature, two thousand three, apply to all causes
of action alleging nedical professional liability which are filed

on or after the first day of July, two thousand three.
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